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PROPERTYASAFUNDAMENTALCONSTITUTIONALRIGHT?
THEGERMANEXAMPLE
GregoryS.Alexander *
Propertyrightsfinallyseemtobegettingsomerespect.Fromtherenaissanceofthe
takingsclause 1tostatelegislationrequiringthatcompensationbepaidforabroadrangeof
regulatoryrestrictions, 2theproperty -rightsmovementhasscoredimpressivegainswithinthepa st
severalyears. 3Ifitswaragainstbird -lovers,treehuggers,andotherlike -minded“collectivists”
*
A.RobertNollProfessorofLaw,CornellUniversity.
ThisarticleisbasedonworkfirstbegununderagrantfromtheMaxPlanckSociety,in
Germany.IamdeeplygratefultotheSocietyforitsgeneroussupportandtotheMaxPlanck
InstituteforComparativePublicLawandInternationalLaw,inHeidelberg, whereIwasa
VisitingFellowinspring1996.ThepersonnelatInstitute,particularlyitsco -Director,Professor
Dr.JochenFrowein,wereextremelykindandhelpfultomyworkthere,andIwishtoexpressmy
gratitudetothem.IamalsogratefultoProf essorDr.FranzMerlioftheUniversityofHeidelberg
lawfacultyforhisinvaluableinsightsintoGermantakingslaw.HannoKube,CornellLL.M.
‘96,alsoprovidedhelpininitiallyfindingmywaythroughthelabyrinthofGermanconstitutional
propertyla w.ThanksalsotoAlexanderLemke,CornellLaw‘02,forhelpwithsome
translations.
1
See,e.g.,Dolanv.CityofTigard,512U.S.374(1994);Lucas v.SouthCarolinaCoastal
Comm’n,505U.S.1003(1992).
2
Severalstateshaveenactedlegislationrequiringthatgovernmentagenciesdetermine
whethertheiractionsmayconstituteatakingofproperty.E.g.,Tenn.CodeAnn.§12 -1-201to -
206;UtahCode§63 -90-1to -90a-4;Tex.Gov’tCodeAnn.§2007.001 -2007.026.Florida’s
statuteauthorizescompensationwhenanownerprovesthatagovernmentalacti on“has
inordinatelyburdened”theuseofland.Fla.Stat.Ann§70.001.Forcriticaldiscussionsofsuch
legislation,seeFrankMichelman,ASkepticalViewof“PropertyRights”Legislation,6 Fordham
Envtl.L.J. 409(1995);JeromeM.Organ,Understandin gStateandFederalPropertyRights
Legislation,48 Okla.L.Rev .191(1995);JohnMartinez,StatutesEnactingTakingsLaw:Flying
intheFaceofUncertainty,26 UrbanLaw. 327(1994).
3Forbackgroundonthecurrentproperty -rightsmovement,seePhilipD.BrickandR.
McGreggorCawley,eds., AWolfintheGarden:TheLandRightsMovementandtheNew
EnvironmentalDebate (Lanham,MD,1996)andBruceYandle,ed., LandRi ghts:The1990s
PropertyRightsRebellion (Lanham,MD,1995).
2
isnotyetentirelywon,atleastthependulumseemstohaveswunginfavorofthemovement. 4
Thesesuccessesoftheprop erty-rightsmovementraiseonceagainthequestionofthe
degreeofsubstantiveprotectionthatshouldbeaccordedtopropertyrights,notonlyunderthe
takingsclauseoftheFederalConstitutionbutalsoforsubstantivedueprocesspurposesunderthe
FourteenthAmendment.Whyhaspropertynotbeentreatedasafundamentalright,equalin
statustothedueprocessclause’slibertyinterestortherightstovote,procreation,andother
rightsundertheequalprotectionclause? 5Thereisnodearthofcontemporarycommentatorswho
believethatitshouldbe.Scholars likeProfessorsRichardEpstein 6andJamesEly 7haveargued
that,properlyunderstood,theConstitutionprovidesnobasisforrelegatingpropertytoaninferior
positioninalexicalorderingofconstitutionalrights.“Undertheproperanalysis,”Professor
Epsteincontends,“allrights are,asitwere,fundamental.” 8Similarly,recentSupremeCourt
4
Ontherecen tproperty -rightsmovementingeneral,see LetthePeopleJudge:WiseUse
andthePrivatePropertyRightsMovement (JohnEcheverria&RaymondBoothEbyeds.,1995).
SeealsoJamesV.DeLong, PropertyMatters (NewYork,1997).
5ShortlyafterthisArticle wascompleted,astudentNotewithasimilartitletothis
Article’sappeared.TonyaR.Draeger,Comment,PropertyasaFundamentalRightintheUnited
StatesandGermany:AComparisonofTakingsJurisprudence,14 Transnat’lLawyer 3632001).
Despitethi ssurfacesimilarity,thereislittleoverlapbetweenthetwopapers.Inparticular,the
studentNotedoesnotaddressthecentralquestionofthisArticle:whyispropertyaccordeda
higherstatusundertheGermanconstitutionthanitisundertheU.S.C onstitution,especially
giventhegreateremphasisthatprivatepropertyasasocialinstitutionplayinthiscountry
comparedwithGermany,asocial -welfarestate?
6
RichardA.Epstein, Takings:PrivatePropertyandthePowerofEminentDomain
(Cambridge,MA,1985).
7
JamesW.Ely,Jr., TheGuardianofEveryOtherRight:AConstitutionalHistoryof
PropertyRights (N ewYork,1992)
8
Epstein,p.143.
3
decisionslike Nollanv.CaliforniaCoastalCommission 9,Dolanv.CityofTigard 10,and,more
recently, EasternEnterpr isesv.Apfel, 11maybeunderstoodasattemptsbytheCourttopavethe
wayforagradualshiftofpropertyrightsintotheranksofestablishedfundamentalrightslike
freedomofspeech,association,andprocreation. 12Indeed,in Dolan,ChiefJusticeRehnquist
unambiguouslystated,“WeseenoreasonwhytheTakings ClauseoftheFifthAmendment,as
muchapartoftheBillofRightsastheFirstAmendmentortheFourthAmendment,shouldbe
relegatedtothestatusofapoorrelationinthesecomparablecircumstances.” 13
Whilepropertyrightsh avegainedgreaterprotectionunderthetakingsclause,theyremain
a“poorrelation”tolibertyinterestsforsubstantivedueprocesspurposes. 14Courtstreatliberty
interestsas“fundamental,”vigorouslyprotected againstallgovernmentalencroachmentssave
thoseundertakenfor“compelling”reasons.Propertyinterests,ontheotherhand,cannotresist
anygovernmentalencroachmentthatpassesaweak“rationality”standard.NomodernSupreme
Courtdecisionhasrec ognizedafundamentalpropertyrightforsubstantivedueprocess
9
483U.S.825(1987).
10
114S.Ct.2309(1994).
11524U.S.498(1998).
12
Foranattackonthesophistryunderlyingthesecallsforequaltreatmentofproperty
withotherpersonalconstitutionalrights,seeAlanE.Brownstein,“ConstitutionalWishGranting
andthePropertyRightsGenie,”13 Const.Com. 7(1996).Anearlier,an dbrilliant,critiqueof
thisargumentisC.EdwinBaker,“PropertyandItsRelationtoConstitutionallyProtected
Liberty,”134 U.Pa.L.Rev. 741(1986).
13
114S.Ct.at2320.
14 AccordRonaldJ.Krotoszynski,Jr.,FundamentalPropertyRights,85 Geo.L.J. 555,
560(1997)(“[P]laintif fswhowishtoassertthatthedeprivationofaparticularpropertyinterest
violatessubstantivedueprocesshavehaddifficultygettingthecontemporarySupremeCourt’s
attention.”).
4
purposes.15
Aseveryconstitutionalistknows,thingsweredifferentonce.Propertyonceenjoyedan
exaltedstatusinAmericanconstitutionallaw.Duringthenotorious Lochner era,theSupreme
CourtusedthedueprocessclauseoftheFourteenthAmendmenttoprotectn otonlylibertyof
contractbutpropertyinterestsaswell. 16Indeed,theCourtbarelydistinguishedthenbetween
propertyandcontractfordueprocesspurposes,tendingtolumptogetherallprivateeconomic
interestsinitsaggressivetoattackagainsttheactiviststate.Thestoryis Lochner’sriseand
demiseistoofamiliareventosummarizehere. 17Sufficeittosaythatafter Lochner’sdownfall
in1937,propertywaspushedtotheconstitutionalbackburner,muchtooft -repeateddismayof
politicalconservatives.Theydeclaimandlamentthe“d oublestandard”thathasexistedbetween
thejudicialtreatmentofpropertyrightsandpoliticalrightseversincetheinfamousfootnote4in
15
Inthelowerfederalcourts,asplithasemergedoverwhethersubstantivedueprocess
protectspropertyinterestsatall. Compare SinaloaLakeOwnersAss’nv.CityofSimiVal ley,
882F.2d1398(9thCir.1989)(holdingthatsubstantivedueprocessprotectsallpropertyright,
fundamentalandnon -fundamentalalike), cert.denied ,494U.S.1016(1990), overruledby
Armendarizv.Penman,75F.3d1311(9thCir.1996)(enbanc) andMoorev.WarwickPub.
SchoolDist.No.29,794F.2d322(8thCir.1986)(same) withLocal342,LongIslandPub.Serv.
Employeesv.TownBd.,31F.3d1191(2dCir.1994)(holdingsubstantivedueprocessdoesnot
protectnon -fundamentalpropertyinterests) andCharlesv.Baesler,910F.2d1349(6thCir.
1990)(same).
Arecentarticlearguesthatcourtsshouldrecognizetheexistenceofsomefundamental
propertyinterests,protectibleasstrictlyasfundamentallibertyinterests,andshouldalsogrant
somewhatmoremodestprotectiontonon -fundamentalpropertyinterestsaswell. See
Krotoszynski,note11 supra.ProfessorKrotoszynski’ssuggestedapproach,particularlyinits
emphasisonthetypeofpropertyinterestinvolved,somewhatresemblestheapproac htakenby
theGermanConstitutionalCourtforpurposesofdeterminingwhenandwhetheragovernmental
actmustbestruckdownasviolatingthepropertyclauseoftheGermanBasicLaw. Seetext
accompanyingnotes infra.
16
SeeTruaxv.Corrigan,257U.S.312(1921).
17
Forarecenttelling, seeHowardGillman, TheConstitutionBesieged:TheRiseand
Demiseof Lochner Era PolicePowersJurisprudence (Durham,NC,1993) passim.
5
CaroleneProducts .18
Itisunderstandablewh yconservativesareperplexedovertheapparentlyinferiorposition
ofpropertyrightsinmodernAmericanconstitutionallaw.Thattheworld’smostmarket -
orientednationrelegatespropertytotheranksofsubordinateconstitutionalrightscreatesatleas t
anapparentparadox.TheparadoxgrowswhenthestatusofpropertyundertheAmerican
constitutioniscomparedwithproperty’splaceintheconstitutionalhierarchyofwesternnations
withstrongrootsinthetraditionofsocialwelfarism.
Apertine ntexampleistheFederalRepublicofGermany.UnliketheAmerican
constitution,whosedueprocessandtakingsclausesdonotrecognizepropertyrightsin
affirmativetermsanddonotexplicitlyrecognizeprivatepropertyasalegitimateinstitution,the
Germanconstitution(actuallytermedtheBasicLaw,or Grundgesetz)bothexplicitlyaffirmsits
institutionallegitimacyandgrantsitconstitutionalprotectioninpositiveterms.Thus,ratherthan
statingthatpropertyshallnotbetakenorownersgovern mentallydeprivedoftheirproperty
exceptundercertaincircumstances,Article14states,“Propertyandinheritanceareguaranteed.”
TheGermanConstitutionalCourt( Bundesverfassungsgericht)hasinterpretedthisprovisionas
guaranteeingtheexistenceo fprivatepropertyasalegalinstitution. 19Further,ithasexpressly
18
UnitedStatesv.CaroleneProductsCo.,304U.S.144n.4(1937).
19
BVerfGE24,367,389(HamburgFloodControlCase,1968).
UnlikeAmericanpractice,theofficialreportsoftheConstitutionalCourtdonotgive
officialnamestothecases.Thenamesprovidedhereinparen thesesarebasedeitheroncommon
GermanreferenceoronidentificationprovidedintheleadingEnglish -languageworkson
Germanconstitutionallaw,DonaldP.Kommers, TheConstitutionalJurisprudenceoftheFederal
RepublicofGermany ,2ded.(Durham,NC, 1997)andDavidP.Currie, TheConstitutionofthe
FederalRepublicofGermany (Chicago,1994).
6
characterizedtherighttoprivateownershipofpropertyas“anelementarybasicright.” 20
AstuteAmericanstudentsofGermanconstitutionallawhavepointedouttheimportant
positionthatpropertyoccupiesinthelistofGermanindividualrights.ProfessorDavidCurrie,
forexample,has observedthat“propertyrightsarebynomeansrelegatedtoaninferiorposition
inGermany,astheyhavebeenintheUnitedStates.” 21So,theapparentparadoxdeepens.
Butjustwhatdoesitmeantosaythattherighttopriv atepropertyis“anelementarybasic
right”?ItistemptingtoanswerthattheGermanConstitutionalCourthasdonewhatthe
AmericanSupremeCourthasrefusedtodoinrecenthistoryandwhatconservativescholarslike
ProfessorEpsteinhaveurgeditto do,i.e.,recognizedthestatusofpropertyasafundamental
personalright,equalinrankandstaturetopersonallibertiesofspeech,religion,andtherest,and
asaprimarylegaltoolintheefforttoresistredistributivegovernmentalmeasures.Ifth atwerein
factthecase,thenthedifferencepositionsofpropertyundertheAmericanandGerman
constitutionswouldindeedbeparadoxicalandprovideAmericanconstitutionalscholarswho
havedefendedtheexistingtwo -tiersystemofrightswithreasonto reconsiderwhetherproperty
oughttocontinuetoholditsless -than-fundamentalposition.
InthisArticle,IwillarguethatthereisindeedanasymmetrybetweentheGermanand
Americanconstitutionaltreatmentsofproperty,butnotthatidentifiedby thecommentators.The
problemstemsfromthewaythequestionisframed.Ratherthanaskingwhetherornotproperty
20
BVerfGE50,290,339(CodeterminationCase,1979).
21
Currie, TheConstitutionoftheFederalRepublicofGermany ,p.290(footnote
omitted).Somecommentatorshavetake ntheviewthattheSupremeCourtinfacthasbeenquite
protectiveofpropertyinterests,usingtheFirstAmendmentandotherprovisionsthatprotect
ostensiblypoliticalrightsratherthanthetakingsordueprocessclauses.SeeJohnB.Attanasio,
PersonalFreedomsandEconomicLiberties:AmericanJudicialPolicy,in GermanyandItsBasic
Law,PaulKirchhofandDonaldP.Kommerseds.(Baden -Baden,1993),p.221.
7
isafundamentalright toutcourt undereithertheGermanortheAmericanconstitutions,the
inquiryshouldfocusontwocloselyrelatedm atters.First,assumingthattheinterestinvolved
qualifiesas“property”withinthemeaningoftheirconstitutionaltexts,doGermanorAmerican
courts,inassessingthedegreeofprotectionthatpropertyrightswarrantundertheirconstitutions,
explicitlydiscusstheprimarypurposeorfunctionthattheyattributetopropertyrightsasa
generalmatter?Statedmoresimply,istheiranalysisoftheconstitutionalstatusofproperty
purposive?Second,doGermanorAmericancourtsfocusonthevaluesan dfunctionsthatthe
particularinterestimmediatelyinvolvedimplicates?Inotherwords,istheirapproach
contextual?TheanswerstobothquestionsrevealthecoredifferencesbetweentheGermanand
Americanapproachestothestatusofpropertyasaco nstitutionalright.TheGerman
ConstitutionalCourthasadoptedanapproachthatisbothpurposiveandcontextual,whilethe
AmericanSupremeCourthasnot.
Thefirstquestionrecognizesthattheinstitutionofpropertyhasmultiplepotential
purposesan dthatthelevelofconstitutionalprotectionaccordedtoproperty,indeed,thebasic
questionwhetherconstitutionallytoprotectpropertyatall,dependsonwhatpurpose(s)thelegal
systeminvolvedhashistoricallyassignedtoproperty.Propertyrights areepiphenomenal.They
arenotendsinthemselvesbutratheraninstrumentdesignedtoinstantiateandservedeeper
substantivevalues,suchaswealth -maximization,personalprivacy,andindividualself -
realization.Inthissensepropertyrightsarene ver“fundamental.”Onlythesubstantiveinterests
theyservecanbe.
Thesecondquestionrecognizesthatintherealmofproperty,contingencyaccompanies
multiplicity.Justastherearemultiplepotentialpurposesthatthegeneralinstitutionofprop erty
8
mayserve,sotherearedifferentfunctionsassociatedwithdifferenttypesofparticularproperty
interests.Onetypeofpropertyinterestmayprimarilyprotecteconomicgoalslikewealth -
maximizationwhileanothertypemayprimarilyprotectpersona lprivacy.Whether,how,and
whypropertyinterestsareconstitutionallyprotectedfrequentlydependsonthetypeofinterest
involved.Neitherconstitutionaltextsnorjudicialopinionstypicallydrawsuchdistinctions
openly,butoftentheotherwayto makesenseofsomeindividualjudicialdecisionorgroupof
decisionsistopayattentiontothesortofinterestthatisimmediatelyatstake.Moretothepoint,
thelevelofconstitutionalprotectionthatcourtsgranttopropertybothdoesand,thisAr ticle
argues,shoulddependontheinterestinvolvedandthecorepurposethecourtassociateswiththat
typeofpropertyinterest.
ThesetwoquestionsilluminatetherealdifferencebetweenGermanandAmerican
constitutionalpropertylaw.WhileAmerican courtsgenerallydonotrecognize(atleastnot
openly)thefunctionaldifferencesjustdrawn,theGermanConstitutionalCourtsharplyand
explicitlydoes.TheGermancourtdistinguishesbetweenthosepropertyinterestswhosefunction
isprimarilyoreve nexclusivelyeconomic,especiallywealth -creating,andthosethatprimarily
serveanon -economicinterestrelatingtotheowner’sstatusasamoraland/orpoliticalagent.
Onlythelatterareprotectedasfundamentalconstitutionalinterests.Stateddif ferently,itisa
mistaketosaythattheGermanconstitution,asinterpretedbytheConstitutionalCourt,treats
propertyasafundamentalrightacrosstheboard.Propertyisafundamentalright,accordedthe
highestdegreeofprotection,inGermanconst itutionallawonlytotheextentthattheaffected
interestimmediatelyatstakeimplicatestheowner’sabilitytoactasanautonomousmoraland
politicalagent.Statedyetanotherway,Germanconstitutionallawtreatspropertyasaderivative,
9
orinstru mental,valueinthegeneralconstitutionalscheme.Itstronglyprotectsaparticular
propertyinterestonlytotheextentthattheinterestimmediatelyservesother,primary
constitutionalvalues,inparticular,humandignityandself -governance.
Germanconstitutionalismdoesnotviewtherightofpropertyasamatterofprotecting
subjectivepreferences.Nordoesitrecognizepropertyasabasicrightforthepurposeof
blockinglegislativeorregulatoryredistributivemeasuresthatfrustratethefu llsatisfactionof
individualpreferences.Itisnot,inshort,designedtoinstantiateneo -classicalvisionofthe
minimalist“nightwatchman”state. 22Itspurposeinsteadismoremoralandcivicthanitis
economic.Themoraldimensionofpropertyisthatitisbasicinsofarasitimplicatesthevalues
ofhumandignityandself -governance.Thecivicdimensionisthatpropertyisthematerialbasis
forrealizingapreexistingunderstandingofthepropersocialorder.Stateddifferently,the
GermanconstitutionalrightofpropertyisnotaLockeanright,butarightthatfusesthetraditions
ofKantianliberalismandcivicrepublicanism.Itisacon ceptionofpropertythatIhavecalled
“proprietarian.”23
ExaminingtheGermanapproachtoconstitutionalprotection ofpropertyprovidesabasis
forcritiquingandrethinkingexistingAmericanconstitutionalpropertydoctrine.Toknow
whetherweshouldcharacterizearightasfundamental,weneedtoknowjust whywevaluethat
right.Inthecaseofpropertyrights,a sissooftenthecasewithconstitutionalrights,thisisoften
notclearlyexpressed.IwanttosuggestthatwhenwelookattheSupremeCourt’srecent
22
ThebestexpressionofthatvisionremainsRobertNozick, Anarchy,StateandUtopia
(NewYork,1974) .
23
SeeGregoryS.Alexander, CommodityandPropriety:CompetingVisionsofProperty
inAmericanLegalThought,1776 -1970(Chicago,1997).
10
takingscases,itbecomesclearthatthecharacterizationofGermanconstitutionallawashighly
property-protectiveandAmericanconstitutionallawasrelegatingpropertyrightstothestatusof
apoorcousinisagrossandinaccurategeneralization.Asothercommentatorshavenoted, 24
recenttakingsjurisprudencehasbeguninsomerespectstoresemblethehighlyproperty -
protectivestanceofthe Lochner-eraCourt.Theconstitutionaltoolshavechange d,from
substantivedueprocesstotakings,butthenetresultsareoftensimilar. 25Ithasdonethis
through Lochner-likeclosescrutinyoftherelationshipbetweenregulatorymeansandlegislative
endsandthroughaheightenedburdenofproofregardingthecausalconnect ionbetweenthe
affectedowner’sconductandtheharmtoberemedied. 26Thismodeofanalysisleavesnoroom
fordistinguishingamongdifferentsortsofpropertyinterestsonthebasisoftheirfunctions.The
Courthasgraduallyexpandedtherangeofprotectedinterestswithnodiscussionofthefunction
servedbythepa rticularinterest.Infact,however,theintereststhathavegainedgreater
protectionunderthenewheightenedscrutinyarestrictlycommercialorentrepreneurialin
character.
24
See,e.g,MollyMcUsic,“TheGhostof Lochner:ModernTakingsDo ctrineandIts
ImpactonEconomicLegislation,”76 B.U.L.Rev. 605(1996).Cf.AlanE.Brownstein,
“ConstitutionalWishGrantingandthePropertyRightsGenie,”13 Const.Com. 7,53(1996)(“
[I]navarietyofcircumstances,propertyreceivesfavorable, oratleastroughlyequivalent,
treatmentincomparisontotheprotectionprovidedpersonallibertyrightssuchasfreedomof
religion,freedomofspeech,equalprotectionrightsorproceduraldueprocess....Indeed,the
directionofthecaselawseem stoclearlyfavorpropertyasopposedtopersonallibertyand
equalityinterests.”).
25
Id.at608 -09(“ThesimilaritybetweentheCourt’scurrent[takings]jurisprudenceand
the Lochner jurisprudenceliesnotintheamountortypeoflegislationatrisk buttheproportion
ofredistributivelegislationputatrisk.”).
26
Thisdual -focusedformofscrutinyistheupshotoftheCourt’sdecisionsinDolanv.
CityofTigard,512U.S.374(1994)andNollanv.CaliforniaCoastalComm’n,483U.S.825
(1987).
11
Here,then,isthemajordifferencebetweenGermanandAmericanconstitution alproperty
law.ThedifferenceisnotthatintheUnitedStatespropertyisapoorrelationtosuch
fundamentalcivilrightsasspeech,association,andtravel.Ratheritisthatpropertyintereststhat
wouldreceiveminimalprotectionunderGermancons titutionallawbecausetheydonot
immediatelyimplicatethefundamentalvaluesofhumandignityandself -realizationreceive
increasinglystrongprotectionunderAmericanconstitutionlaw.Landheldforthesolepurpose
ofmarketspeculationisasaptun derourconstitution,perhapsmoreapt,toreceivestrong
protectionasisatenant’sinterestinremaininginherhome. 27
PartIofthisArticlebrieflydes cribestherelationshipamongthreeGermanlegal
concepts,itsconstitution,itssocialstate,anditsconceptionofthehumanself,orpersonality.
UnderstandinghowtheGermanconstitutionisrelatedtotheideasofthesocialstateandthe
humanperson alityisessentialtograspingthemeaningofpropertyasapreferredrightinGerman
constitutionallaw.PartIIthenexaminesArticle14ofthe Grundgesetz,thecentralproperty
clauseoftheconstitution,anditsinterpretationbytheGermanConstituti onalCourt.PartIIIthen
considersthedifferencesbetweenGermanandAmericanapproachestotheproblemof
determiningwhengovernmentactionsconstituteimpermissibletakingsofproperty.Abriefcoda
aboutmorphingconstitutionsandtheaimsandlimi tsofcomparativeconstitutionalanalysis
completestheArticle.
I.THEBASICLAW,THE SOZIALSTAAT,ANDTHE“IMAGEOFMAN”
ItiscommonlysaidthattheGermanBasicLawisneutralregardingparticulareconomic
27
SeeWilliamW.FisherIII,TheTroublewith Lucas,45Stan.L.Rev. 1393,1398
12
systems.“Evenasocializedeconomy,” onenotedscholarwrote,“wouldnotviolatethe
Constitution,sinceArticle15allowsitunderspecificconditions.” 28WhethertheConst itution
canproperlybereadtorequiresocialistpoliciesisdebatable,butitcertainlyclearthatitdoesnot
blockthem. 29The1949GermanCo nstitutioncreatednotonlya Rechtstaat (stategovernedby
theruleoflaw)but,equallyimportant,a Sozialstaat (socialwelfarestate). 30Farfromperceiving
anytensionbetweenthesetwoideals,theConstitutioncontemplatesthatthetwoaremutually
reinforcing.Thus,Article20definesGermanyasa“socialfederalstate,”whileArticle28(1)
requiresthecreationofalegalregimethat isconsistentwith“theprinciplesofarepublican,
democratic,andsociallegalstate[ sozialerRechtstaat ].”ThisdoesnotmeanthattheBasicLaw
servesasacompleteeconomicaswellaspoliticalconstitution,butitdoescreateageneral
frameworkf orthestate’sresponsibilityintheeconomicrealm.
Thebasicsubstantiveideaunderlyingthe Sozialstaat isthatthegovernmenthasa
responsibilitytoprovideforthebasicneedsofallitscitizens.WhiletheBasicLawembracesa
modernversionofth isidea,itsrootsextendmuchfurtherbackinGermanhistory.Itcantraced
backtotheLutheranideathattherelationshipbetweentheprinceandhispeopleisoneofmutual
obligation.Thepeopleoweallegiancetotheprince,buttheprinceinturnis obligatedtoprovide
(1993).
28
ErnstKarlPakuscher,JudicialReviewofExecutiveActsinEconomicAffairsin
Germany,20 J.Pub.L. 274(1971).
29
SeeKommers, TheConstitutionalJurisprudenceoftheFederalRepublicofGermany ,
2ded.,atpp.242 -243.
30
H.W.Koch, AConstitutionalHistoryofGermanyintheNineteenthandTwentieth
Centuries(London,1984),p.26.
13
forthewelfareofhispeople. 31ThisideaisathemethatrecursthroughoutGermanconstitutional
history.Itisevident,forexample,in theremarkable AllgemeinesLandrechtderPreußischen
Staaten,thecomprehensivecodeforthePrussianStates,completedin1786. 32Whileitwouldbe
anachronistictosaythatthePrussianCodecreatedanythinglikethemodernwelfarestate,it
certainlyreflectedacontinuingcommitmenttotheideaofthestate’sresponsibilitytosecurethe
people’sbasicneeds. 33Amoremodernversionofthe Sozialstaat datestothesocialwelfarist
reformsadoptedinPrussiabetween1830and1840.Asonescholarhasputit,thesign ificanceof
theselegislativemeasuresisthatfactthat“inanagedominatedbytheLiberalismofthe
ManchesterSchool,thestateintervenedforthefirsttimeinthepublicsectorandthuscreateda
precedentforthefuture.”Thesociallegislationof theBismarckeraand,later,theWeimar
Republicgreatlydeepenedandextendedthereachofthestate’sintervention.Today,theconcept
ofthe Sozialstaat embracesnotonlytheresponsibilitytoprovideasocial“safetynet,”asthat
termisunderstoodi ntheUnitedStates,butfurther,toredistributewealth.Thenotionthatthe
public’swelfaredependsuponassuringthatnoonelivesinpovertyandavoidinggross
inequalitiesinthesocialdistributionofwealth,whilehereticalinmostAmericancircle s,is
relativelyuncontroversialinGermanytoday. 34AsoneGermanlegalscholarput it,itis“well -
establishedknowledge”that“thesocialsituationofthepeopleimproves,ifandsofaras
31
SeeKommers, TheConstitutionalJurisprudenceoftheFederalRepublicofGermany ,
p.41.
32
OnthePrussianCode,seeFranzWieacker, AHistoryofPrivateLawinEurope ,Tony
Weirtrans.(Oxford,1995),p.260 -266.
33
SeeGerhardC asper,ChangingConceptsofConstitutionalism:18thto20thCentury,
1989S.Ct.Rev. 311,321.
34
SeeUlrichKarpen, SozialeMarktwirtschaftandGrundgesetz.EineEinführungindie
14
everybodysharestheresultsofwhathasbeenproducedbysociety.” 35
Whilesomehaveexpresseduncertaintywhetherthecommitmenttothesocialwelfare
stateimposesaffirmativedutiesonthestatetoprovideparticularbenef itstoallcitizensormerely
authorizesthestatetodoso,themajoritylegalopinioninGermanytodayisthatthestate isunder
aconstitutionalobligationtoguaranteeaminimalsubsistenceforindividualcitizens. 36Atthat
sametime,thereisgrowingrealizationinGermanytodaythattherearelimitstowhatthestate
can realisticallyprovide,andanincreasingnumberofGermansnowbelievethatGermanymay
havealreadyreached(orindeedexceeded)thoselimits.Still,thereisnosensethattheexistence
oflimitsunderminesthatbasiccommitmenttothesocialwelfarest ate.37
Thecommitmenttothesocialwelfarestatehastobeunderstoodinconnectionwiththe
mostbasiccommitmentintheentireGermanconstitution --thecommitmenttotheprincipleof
humandig nity(Menschenwürde).ItisnocoincidencethatthefirstarticleoftheBasicLaw
statesthat“Thedignityofmanisinviolable.Itistoberespectedandsafeguardedwiththefull
authorityoftheState.” 38TheGerma nBasicLawviewsbasicrightshierarchically,andtheright
rechtlichenGrundlagendersozialenMarktwirtschaft (Baden -Baden,1990),p.14.
35
UlrichKarpen,TheConstitutionintheFaceofEconomicandSocialProgress, in New
ChallengestotheGermanBasicLaw ,ChristianStarcked.(Baden -Baden,1991),p.87,90.
36
KurtSontheimer,Principlesof HumanDignityintheFederalRepublic,in Germany
andItsBasicLaw ,PaulKirchhoffandDonaldP.Kommerseds.(Baden -Baden,1993),p.213,
216.
37
IntherecentelectionsintheGerman LandofBaden -Württemberg,forexample,the
SPD,acenter -leftpartythatisthemainoppositionpartyintheGermanParliament,campaigned
onaplatformwhosesloganwas “Sozialstaat: Reformen--Ja!Abbau --Nein!”(“TheSocial
WelfareState:Reform,Yes!Demolition,No!”)
38
Art.1(1) Grundgesetz [GG].
15
tohumandignityisthebedrockofallotherconstitutionalrights.“Humandignity,”the
ConstitutionalCourthasunambiguouslystated,“isattheverytopofthevalueorderoftheBasic
Law.”39Itis,moreover,regardedasprepolitical,objective,indeed,transcendental.
FromanAmericanperspective,thecorechallengewouldseemtobereconcilingthe
humandignityprinciplewiththecommitmenttot he Sozialstaat, reconciling,thatis,Article1
withArticle20.ToAmericanears,“humandignity”stronglyresonatesoftheindividualist
outlookassociatedwithclassicalliberalism,makingtheconstitutionalrightnegativeratherthan
positiveinchar acter.Fromthatperspective,theinterventionistcharacterofthe Sozialstaat might
bethoughttocontradictthecommitmenttoindividualhumandignity.
FromtheGermanperspective,however,thisisafalsetrade -off.40Theconceptionof
humandignitytheArticle1embracesisnotthatofclassicalindividualism.Individualhuman
dignityexistsinasocialandeconomiccontext. Itcannotbefullyandmeaningfullyprotected
withoutattendingtotheconcreteconditionsinwhichindividualslive.“[I]tissocialconditions
thatdeterminetheextenttowhichtheindividualistrulyabletosafeguardhisownhuman
dignity.”41
ThesocialaspectofhumandignityisevidentintheGermanconceptofthe“imageof
man,”thatis,thenatureofthehumanpersonality.Thisconcept,whichiscentraltotheGerman
ConstitutionalCourt’sdignitarianjurisprudence,definesthehumanpersonalityascommunity -
centered.Thus,theConstitutionalCourtearlyandexplicitlystatedthat“[t]heimageofmanin
39
27BVerfGE1(Microcensuscase,1969).
40
Indeed,Article79oftheBa sicLawprovidesthatthesetwoprovisionsareimmune
fromanyconstitutionalamendment.
41
Sont heimer,PrinciplesofHumanDignityintheFederalRepublic,p.215.
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theBasicLawisnotthatofanisolated,sovereignindividual;rat her,theBasicLawhasdecided
infavorofarelationshipbetweenindividualandcommunityinthesenseofaperson’s
dependenceonandcommitmenttothecommunity,withoutinfringinguponaperson’sindividual
value.”42ErnstBenda,thedistinguishedandinfluentialformerpresident(ChiefJustice)ofthe
ConstitutionalCourt’sFirstSenate, 43hasnotedthattheBasicLawrejectsthe“individualistic
conceptionofmanderivedfromclassicalliberalismaswellasthecollectivistview.” 44Perhaps
themostaccuratedescriptionofthisconceptionoftheselfistosaythatitcombinestheKantian
injunctionagainsttreatingpeople asmeansratherthanends 45withastronglycommunitaria n
ontology.46TherearealsostrongparallelsbetweentheGermanconceptionoftherelationship
betweentheselfandpropertyandtheroleofpropertyincivicrepublicanthought.Republican
theory,likeGermanconstitutionaltheory,valuedpropertyasthesourc eofpersonal
42
4BVe rfGE7,15 -16(InvestmentAidCase,1954).
43
TheConstitutionalCourtisdividedintotwoeight -memberpanels,calledsenates.
Thesehavemutuallyexclusivejurisdictionandmembership.Incasesofjurisdictionalconflict,
thetwosenatesmeettogetherasasinglePlenum.Eachsenateisheadedbytheequivalentofa
chiefjustice;traditionally,thepresidentheadstheFirstSe nate,whilethevice -presidentheadsthe
SecondSenate.Thetwo -senatestructurerepresentsacompromiseofanolddebateoverthe
characteroftheConstitutionalCourtasalegalorapoliticalinstitution.SeegenerallyKommers,
TheConstitutionalJuri sprudenceoftheFederalRepublicofGermany ,2ded.,atpp.16 -18.
44
ErnstBenda,WernerMaihofer,andHan s-JochenVogel,DieMenschenwürdige,
HandbuchdesVerfassungsrechts ,2vols.(Berlin,1984),I,atp.110,117.
45
ForarichdiscussionoftheKantianrootsoftheGermanconstitutional“imageofman,”
seeGeorgeP.Fletcher,HumanDignityasaConstitutionalValue,22 U.WesternOntarioL.Rev.
178(1984).
46
SeeKommers, TheConstitutionalJurisprudenceoftheFederalRepublicofGermany ,
2ded.atp.241.ThecommunitariantheoriesthatseemmostcompatiblewiththeBasicLaw’s
imageofmanideaarethoseofMichaelSandelandCharlesTaylor .
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independencenecessaryforproperself -developmentandresponsiblecitizenship. 47
II.ARTICLE14ANDTHEROLEOFPROPERTY
A.PropertyandSelf -Development
Therelevanceoftheconstitution’scommitmenttothe Sozialstaat forunderstandingthe
meaningofpropertyundertheGermanconstitutionshouldbeapparentbynow.The Sozialstaat
andtheprincipleofhumandignitylaythefoundationforaparticularwayofunderstandingthe
corepurposeofpropertyrights.Thistheoryholdsthatthecore purposeofpropertyisnot
wealth-maximizationorthesatisfactionofindividualpreferences,astheAmericaneconomic
theoryofpropertyholds, 48butself -realization,orself -development,inanobjective,distinctly
moralandcivicsense.Thatis,propertyisfundamentalinsofarasitisnecessaryforindividuals
fullytodevelopbothasamor alagentsandparticipatingmembersofthebroadercommunity.
Theclearestexpositionofthisself -developmentaltheoryofpropertywasinthefamous
1968HamburgFloodControlCase .49Thecaseinvolvedachallengetoa1964st atuteenacted
bythecity -stateofHamburgconvertingallgrasslandthatthestateclassifiedas“dikeland”into
publicproperty.Thestatuteterminatedprivateownershipofsuchlands,butitdidrequirethat
ownersbecompensated.Severalownersofdik elandclaimedthatthestatuteviolatedtheir
fundamentalrighttopropertyunderArticle14.
ThebasisofthisclaimillustratesonemajordifferencebetweentheAmericanand
47
SeeJ.G.A.Pocock, TheMachiavellianMoment (Cambridge,19);GregoryS.
Alexander,TimeandPropertyintheAmericanCivicRepublicanLegalCulture,66 N.Y.U.L.
Rev..
48
Foramodernclassicalexpressionoftheeconomictheory,seeHaroldDemsetz,
TowardaTheoryofProperty Rights,57 Am.Econ.Rev. 347(Papers&Proc.1967).
49
24BVerfGE367(1968).
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Germanapproachestoconstitutionallyprotectingproperty.UndertheAmerica nconstitution,
assumingthattheamountofcompensationwasadequate(andtherewasnoallegationinthecase
thatitwasnot),theresimplywouldbenobasisforaconstitutionalchallengeatall.Thepurpose
ofthegovernmentalmeasurewastobuildan effectivesystemofdikesinthewakeofthe
devastatingfloodsthathitHamburgin1962 --certainlypublicenoughtosatisfyourweak“public
use”requirement. 50Underourtakingsclause,oncethepublicnessofthegovernmental
encroachmentandthesufficiencyofmonetarycompensationhavebeensatisfied,thereisno
basisforconstitutionallychallengingthemeasure.Monetary(orother)compensationisalways
anadequatesubstituteforthethingitself.
NotsoundertheGermanconstitution.Article14isunderstoodtoguaranteenotmerely
monetaryvalueofproperty butextantownershipitself.TheConstitutionalCourtexpressly
recognizedthisinitsopinion.Itstated,“ThefunctionofArticle14isnotprimarilytoprevent
thetakingofpropertywithoutcompensation --althoughinthisrespectitoffersgreaterpr otection
thanArticle153oftheWeimarConstitution 51--butrather tosecureexistingpropertyinthehands
50
Thestandarddatumcitedtoevidencetheweaknessofthepublic -userequirementunder
theF ifthAmendment’stakingsclauseisHawaiiHousingAuthorityv.Midkiff,467U.S.229
(1984).
51
Article153ofthe1919WeimarConstitutionwasthebasisforsomeaspectsofArticle
14ofthepost -WorldWarIIBasicLaw.Anumberofimportantdifferencesexisted,however,
betweenthetreatmen tofpropertyunderthetwoconstitutions,includingthefactthat,bynot
allowingcompensatedexpropriationstobejudiciallychallenged,theWeimarConstitutiondid
notprotecttheinstitutionofpropertyassuch.Compensationwasalwaysanadequatesu bstitute
forthethingitself.SeeHans -JürgenPapier,DieEigentumsgarantiedesArt.14I1GG,in
TheodorMaunzandGünterDürig, GrundgesetzKommentar ,4vols.(München,1993),vol.2,
Randnummern18 -23.
OntheweaknessofbasicrightsundertheWeim arConstitutiongenerally,seeVolkmar
Götz,LegislativeandExecutivePowerundertheConstitutionalRequirementsEntailedinthe
PrincipleoftheRuleofLaw,in NewChallengestotheGermanBasicLaw ,ChristianStarcked.
(Baden-Baden,1991),p.141,15 0-152.
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ofitsowner. ”52ThisisthecentralmeaningofthestatementinArticle14Ithat“[p]roperty[is]
guaranteed.”GivethisviewthattheBasicLawprote ctspropertyitself,notjustitsmonetary
equivalent,itiseasytounderstandwhycommentatorshavestatedthatpropertyisamore
importantvalueundertheGermanconstitutionthanitisundertheAmericantakingsordue
processclauses.Butwhatneeds tobeaskedis whytheGermanBasicLawprotectsexisting
propertyrelationshipsthemselves.
TheansweristhatGermanconstitutionaljurisprudencedoesnottreatpropertyasa
market-commoditybutasacivil,andonemaysay, civicright.TheCourti nthe HamburgFlood
ControlCase madeitclearthatthecorepurposeofpropertyasabasicconstitutionalrightisnot
economicbutpersonalandmoral.Itstated,“Toholdthatpropertyisanelementary
constitutionalrightmustbeseenintheclosecont extofprotectionofpersonalliberty.Withinthe
generalsystemofconstitutionalrights,itsfunctionistosecureitsholderasphereoflibertyinthe
economicfield andtherebyenablehimtoleadaself -governinglife .”53Thelastphrasesignals
theanimatingideabehindtheconstitutionalroleofpropertyundertheGermanBasicLaw --self-
governance.Propertyisnecessaryconditionforautonomousindividualstoexperiencecontrol
overtheirownlives.Withoutproper ty,theylackthematerialmeansnecessaryforafulland
healthydevelopmentoftheirpersonality.TheCourtmadetheconnectionbetweenpropertyand
personhoodexplicitinitsopinion.Itstated,“[T]hepropertyguaranteeunderArticle14I2must
bes eeninrelationshiptothepersonhoodoftheowner --thatis,totherealmoffreedomwithin
52
24BVerfGEat(Emphasisadded).
53
Id.at389(Emphasisadde d).
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whichpersonsengageinself -defining,responsibleactivity.” 54
TheCourtishereinvokinganunderstandingofthefunctionofpropertythatinsome
respectsechoeswhatsomerecentAmericanscholars, mostnotablyMargaretJaneRadinandC.
EdwinBaker,drawingonHegel,havecalledthe“personhoodfunction.” 55AsRadinexplains,
thepremiseofthisunderstandingisthat“toachieveproperself -development--tobea person--an
individualneedssomecontroloverresourcesintheexternalenvironment.” 56Thepurposeof
legalpropertyrights,then,istosecuretherequisitedegreeofcontrol --self-determination--asa
necessarymeansoffacilitatingself -development.Thetheoryismostcloselyassociatedwith
Hegel,butHegelandhisfollowerswerebynomeansthefirstortheonlypoliticalphilosophers
toexplainandjustifypropertyrightsonthebasis(andtotheextentof)theproperdevelopmentof
theself. 57Rousseau,forexample,developedacomparabletheoryofpropertythatstressedthe
importanceofpropertytoproperandfulldevelopmentofthepersonality. 58ForRousseau,
privateownershipwasmora llyjustifiableonlytotheextentthatitfulfilledthatfunction.
AstheConstitutionalCourt’sopinionmakesclear,theGermanideaoftheconstitutional
54
24BVerfGEat.Intheimmediatecase,thecourtdecidedthatthecompensated
expropriationofdikelandsdidnotviolatetheowners’basicrightbecauseitsatisfiedthe
requirementofArticle14III1,thatexpropriationsbemadeonlyfor“thepublicweal”( “Wohle
derAllgemeinheit” ).Morespecifically,itwasnotaredistribution oflandmadeforgeneral
reasonsbutanappropriateresponsetoaparticularproblemofaffectingthepublicgood.
55
SeeC.EdwinBaker,PropertyandItsRelationtoConstitutionallyProtectedLiberty,
134U.Pa.L.Rev. 741,746- 47(1986);MargaretJaneRa din,PropertyandPersonhood,34 Stan.
L.Rev. 957(1982).
56
Radin,PropertyandPersonhood,p.957.
57
SeegenerallyAlanRyan, PropertyandPolitic alTheory [getpages].
58SeeJean -JacquesRousseau,
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propertyrightshareswiththeself -developmentaltraditionaconceptionoflibertythatdiffers
fromtheclassicalAnglo -Americanunderstandingofthatterm.Borrowingthedistinctionmade
famousbyIsaiahBerlin, 59onecansaythatGermanconstitutionallaw,liketheHegelian theory
ofpropertyandtheself,understandslibertyinitspositiveaswellasanegativesense,thatis,
freedom toratherthanfreedom from.60ItmaybemoreaccuratetodescribetheGerman
constitutionalconceptionofliberty,initsrelationtoproperty,asblendingthepositiveand
negativedimensions. Theindividualowner’sfreedomfromexternalinterferencewithhis
propertyisvaluedjustbecausethatitapreconditionforhimtoactinawaythatinnecessaryto
realizationoftheself.Putdifferently,propertyandlibertyareconnectedwitheach other,not
solelythroughapoliticsoffearofthestate,butapoliticsofenablingself -governance.Thepoint
ofprotectingindividualownershipisnotcreateazoneofsecurityfromapowerfuland
threateningstatebuttomakeitpossibleforindivid ualstorealizetheirownhumanpotential.
TheGermanconstitutionalcommitmentstobothhumandignityandthe Sozialstaat
clearlyinfluencethewayinwhichtheConstitutionalCourtunderstandstherelationshipbetween
propertyandself -development.T heCourtviewsconsiderationsofindividualwelfareas
integrallyrelatedtotheproperself -developmentofcitizens,notasisolatedagentsbutas
membersofsociety.Welfarehereislessamatterofguaranteeingthatthedistributionofwealth
59
SeegenerallyIsaiahBerlin, TwoConceptsofLiberty (1958) passim.
60
Itisimportanttobeverycarefulhere,though.Itisnotcleartowhatextentpublic
assistance,whatwe wouldcallwelfarebenefits,areprotectedas“ownership”underArticle14.
SocialsecurityinterestsareprotectedinGermanytodayaresoprotected,buttheseaccrueby
virtueofemployment.SeegenerallyP.Krause, Eigentumalssubjektivenöffentlich enRecht
(1982);F.Ossenbühl, FestschriftfürW.Zeidler ,Bd.1(1987),atp.625.Similarly,the
Sozialstaatsprinzip(principleofsocialjustice)ofArticle20doesnotcreatesubjectiverights,but
insteadestablishesagoalforthestatetopursueth roughthelegislature.See27BVerfGE253,
283;41BVerfGE126,153;82BVerfGE60,80.
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throughoutsocietyismorallyoptimalthanitissecuringthematerialconditionsnecessaryforthe
properdevelopmentofindividualsasresponsibleandself -governingmembersofsociety.
B.PropertyasDynamicandSocial:The“SocialObligation”ofOwnership
Thisconceptionofpropertyasthebasisforproperself -developmenthasproducedtwo
definingcharacteristicsof
Germanconstitutional
propertyjurisprudence.The
constitution’streatmentof
property,bothtextuallyand
asinterpretedbythecourts,is
functionallydynamicand
sociallybased.Itis
functionallydynamicinthe
sensethatthecourtsconsider
socialandeconomicchanges
thathaveaffectedthe
purposesthatparticular
resourcesserveovertime.
Aninfluentialtreatiseon
Germanconstitution allaw
aptlycapturesthisfocuson
thefunctionalchangeof
23
propertyanditsrelevanceto
constitutionalprotection:
Asabasisfortheindividualexistenceandindividualconductoflifeaswellasaprinciple
ofsocialordertheindividualo wnershipofpropertyhaslostitsimportance.Modernlife
isbasedonlytoalimitedextentontheindividualpowerofdispositionasthebasisfor
individualexistence,withrespect,forexample,tothepeasantfarmorthefamily
enterprise.Thebasisf orindividualexistenceisusuallynolongerprivatepropertyas
determinedbyprivatelaw,buttheproduceofone’sownworkandparticipationinthe
benefitsofthewelfarestate. 61
Therelevanceoffunctionalchangesofpropertytoconstitutionalprotectionisillustrated
bythe SmallGardenPlotCase( Kleingartenentscheidung).62InthatcasetheCourtstruck down
afederalstatutethatseverelylimitedtherightoflandownerstoterminategardenleases.The
historicalbackgroundofthestatuteandchangesinsocialconditionsarecrucialtounderstanding
thedecision.AtonetimeinGermanhistoryitwasco mmonforlargelandowners,particularlyon
theoutskirtsofcities,toleasetopeoplewhoownedlittleornolandsmallplotsforthepurpose
ofsmallgardens.ThesegardenplotswereanimportantmethodoffeedingtheGermanpublic.
Asthedominantmea nsofagriculturalproductionshiftedtolarge -scalecommercialproductions,
theseindividualgardenplotslosttheiroriginalsocialpurposeandindeedbecamesomethingof
ananachronism.Theindividuallandownersinthecasewantedtochangetheuseof theirland
fromagriculturalpurposestocommercialdevelopmentbecausetheamountofannualrentfrom
theleaseholdhadbecomeinsubstantial.Theyappliedforapermittoterminatethegardenlease
ontheirland,buttheregulatoryagencyrefusedtogran tthepermitbecausethefederalstatutedid
61
KonradHesse, GrundzügedesVerfassungsrechtsderBundesrepublikDeut schland,
20thed.(Heidelberg,1995),p.192.
62
52BVerfGE1(1979).
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notrecognizethissortofchangeofcircumstancesasapermissiblebasisforterminatingleases.
TheCourtheldthatthestatutewasunconstitutionalbecausethemagnitudeoftherestrictionon
theowner’sfre edomofusewasdisproportionatetothepublicpurposetobeserved. 63Whilethe
original functionofthesegardenallotmentswastoprovideasourceoffoodintimesofsocial
emergency,thepurposehadbymoderntimesbecomenomorethantobeasourceofrecreation,a
socialfunctionthatthecourtregardedasdecidedlylessweightythanits originalpurpose.
Comparingtheweaknessofthenewfunctionwiththeseverityoftherestrictionontheowners’
use,thecourthadlittledifficultyinconcludingthatthestatutewasunconstitutional.
The GardenPlotCase alsoillustratestheotherch aracteristicofconstitutionalproperty
jurisprudence,itsperceptionofprivateownershipasbeing“sociallytied,”astheConstitutional
Courtputit.Thebasisforthisconceptionofprivatepropertyassociallyobligatedisaprovision
intheBasicLa w’spropertyclausethatfindsnorealanalogyintheAmericanconstitution. 64
Article14IIprovides,“Prop ertyentailsobligations.Itsuseshallalsoservethecommongood.”
WhiletheCourthasyettodefinetheprecisescopeofthis“socialobligationofownership,”itis
clearthattheclauseisunderstoodassomethingmorethantheideaexpressedinthe familiar
common-lawapothegm, sicuteretuoutalienumnonlaedes (useyourthinginawaythatdoes
notinterferewiththelegalinterestsofothers).Itisintendedtoexpresstheideathatprivate
63
Theprincipleofproportionality( Verhältnismäßigkeit),althoughnowhereexpressly
mentionedintheconstitution,isafundamentalaspectofGermanconstitutionaljurisprudence.It
isderivedfromtheruleoflawideal( Rechtsstaatlichkeit)andhasalonghistorypredatingthe
1949BasicLaw.Foragoodsummaryofitsoriginsandrole,seeCurrie, TheConstitutionofthe
FederalRepublicofGermany ,p.307- 310.
64Forarecentandstimulatingargumentthatitshould,seeHanochDagan,“Takingsand
DistributiveJustice,”85 Va.L.Rev. 741,767- 792(1999).
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propertyrightsarealwayssubordinatetothepublicin terest.65Thisideawasmorefully
expressedintheoriginaldraftofArticle14II,whichstated,“Ownershipentailsasocial
obligation.Itsuseshallfinditslimitsinthelivingnecessitiesofallcitizensandinthepublic
orderess entialtosociety.” 66ThatthesocialobligationrecognizedinArticle14IIisbroaderthan
theminimaldutytoavoidcreatinga publicnuisanceisclearfromvariousdecisionsofthe
ConstitutionalCourt.Thesocialobligation( Sozialverpflichtung)wasthebasisfortheCourt’s
statementsrecognizingtheconstitutionallegitimacyofcertainformsofrentcontrol 67andanti -
evictionregulations. 68
FromanAmericanperspective,perhapsthemoststrikingsignofthebroadreachofthe
socialobligationistheimportant CodeterminationCase( Mitbestimmungsentscheidung).69That
caseinvolvedachallengetotheconstitutionalvalidityofthefederalCodeterminationActof
1976,anextremelyimportantpieceoflegislationregulatingtherel ationshipbetweenlaborand
managementinGermanindustries.Theactmandatesworkerrepresentationontheboardsof
65HannoKubehasarguedthatinthecontextofnaturalresourcesGermancourtshave
interpretedArticle14'ssocialobligationclauseinawaythattrackstheAnglo -Americanpublic -
trustdoctrine.SeeHannoKube,“ PrivatePropertyinNaturalResourcesandthePublicWealin
GermanLaw –LatentSimilaritiestothePublicTrustDoctrine?,”37 Nat.Res.J. 857(1997).For
afullerexpositionofhistheory,seeHannoKube, EigentumanNaturgütern:Zuordnungund
Unverfügbarkeit[PropertyinNaturalResources:CoordinationandUndisposability](Berlin,
1998).Theseminalarticleonthepublictrustdoctrineis,ofcourse,JosephSax,ThePublic
TrustDoctrineinNaturalResourcesLaw:EffectiveJudicialIntervention,68 Mich.L.Rev. 471
(1970).
66
RudolfDolzer, PropertyandEnvironment:TheSocialObligationInherentin
Ownership(Marges,Switzerland,1976),p.17.
6737BVerfGE13 2,139 -43(TenancyandRentControlCase1974).
68
68BVerfGE361,367 -71(1985).
69
50BVerfGE290(CodeterminationCase1979).
26
directorsoflargefirms,definedasfirmswith2000ormoreemployees.Itfurtherrequiresthat
thefirm’slegalrepresentativesaswell asitsprimarylabordirectorbeselectedbythesupervisory
boardaccordingtospecifiedproceduresandthattheboard’schairandvice -chairbeelectedbya
two- thirdsmajority.
Theostensiblepurposeoftheactwastoextendandstrengthenworkerpa rticipationinthe
governanceofbusinessenterprises,apracticethathasalonghistoryinGermanlabor -
managementrelations.ButanyonewhohasreadJamesBuchananandGordonTullock’sfamous
book,TheCalculusofConsent ,70maybetemptedtoreactskepticallytothatexplanation.A
public- choiceanalysisoftheactwouldsimplyseeitasaclearinstanceofrent -seeking
legislation,supportedbutanobviouslywell -organizedandint enselypoliticalinterestgroup.
Thatmayindeedhavebeentherealbasisfortheact,buttheGermanConstitutionalCourtdidnot
thinkso.Squarelyaddressingthepublic -choicereading(althoughnotcallingitbythatterm),the
Courtstated:“TheCode terminationActdoesnotpromotenarrowgroupinterests.Rather,the
cooperationandintegrationservedbyinstitutionalcoparticipation...hasgeneralimportanceas
asocialpolicy;coparticipationisalegitimatepoliticalmeansofsafeguardingthem arket
economy.Itservesthepublicwelfareandcannotberegardedasanunsuitablemeansforthe
achievementofthispurpose.” 71
Theplaintiffs,whichincludedalargenumberofbusinessfirmsandemployers’
associations,attackedtheactasagrossinterferencewiththeirpropertyrights.Theyargued
thattheactviolatedtheconstitutionalpropertyrightsofshareholdersandthefirmsthemselves
70GordonTullockandJames Buchanan, TheCalculusofConsent (19).
71 EuropeanCommercialCases ,vol.2,at
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underArticle14oftheBasicLawaswellasotherconstitutio nalguarantees. 72Rejectingthis
claim,theConstitutionalCourtconcludedthattheactwasmerelyanexerciseofthelegislature’s
powerunderArticle14Itodefineto“contentsan dlimits”ofproperty.Itdidnotviolatethe
injunctionofArticle19IIthat“theessenceofabasicright[not]beencroachedupon.”Thecourt
statedthatwhiletheactadmittedlyreducedthepowersofshareholdersasmembersofthe
supervisingboard, therestriction“remainswithintheambitofthecommitmentsofproperty
ownerstosocietyingeneral.” 73Article14IImakesclear,thecourtpointedout,that“useand
powerofdisposaldonotremai n[solely]inthesphereoftheindividualowner,butconcernalso
theinterestsofotherindividualswhodependupontheuseofthe[particular]objectof
property.”74Themagnitudeofowners’socialcommitmentunderArticle14varieswithth e
socialimportanceoftheassetanditscontemporarypurpose. 75AstheConstitutionalCourt
stated,thesocialobligation“increase[s] inscopeastherelationshipthepropertyinquestionand
itssocialenvironmentaswellasitssocialfunctionnarrows.” 76Applyingthisslidingscale
approach,thecourtreasonedthatshareholding
ha[s]far -reachingsocialrelevanceandserve [s]asignificantsocialfunction,especially
sincetheuseofthispropertyalwaysrequiresthecooperationoftheemployeeswhose
72
Othergroundsforthechallengeincludedinterferencewiththerightsofoccupation
(Article12)andassociation(Article9).Thereisasubstantialdegreeofinterrelationship
betweenArticles12and14.Foraluciddiscussion,see FritzOssenbühl,Economicand
OccupationalRights,in GermanyandItsBasicLaw ,p.251.
73 EuropeanCommercialCases ,vol.2,p.324(1979).
74
Id.at
75
SeegenerallyPeterBadura,Eigentum,in HandbuchdesVerfassungsrecht ,ErnstBenda
etal.(Berlin,1984),p.653.
76
Id.at
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fundamentalrightsareaffectedbysuchuse. 77
WhilethetextofArticle14speaksonlyof“property”andseeminglydoesnot
distinguishamongvarioussortsofproperty,infacttheConstitutionalCourthasdrawnjustsuch
qualitativedistinctions.The CodeterminationCase and SmallGardenCase ,rea dtogether,
allowonetosaythattheCourtdistinguishesamongdifferentcategoriesofproperty,creatinga
kindofhierarchyamongtypesofresources.Theslidingscaleapproachtoevaluatingthe
magnitudeofthesocialobligationandthesocialfunctio nofpropertyisthebasisforthis
orderingofproperty.Thisistheprimarymeansbywhichthecourthascabinedthesocial
obligation,whichotherwisewouldseemtobetheproverbialunrulyhorse.Greaterlegislative
powerisrecognizedoversocially importantassetslikecorporatestockthanoversmallgarden
plotsusedforleisure.
III.THESOURCEANDMEANINGOFCONSTITUTIONALPROPERTY
ThisPartanalyzestwolinesofcasesinwhichtheGermanConstitutionalCourthas
discussedandidentifiedth esourceandsubstantivemeaningofpropertyforconstitutional
purposes.Onelineofcasesarisesoutthequestionwhetherandtowhatextentgovernment -
providedwelfareassistancebenefitsareprotectedaspropertyunderArticle14.Theotherdeals
withenvironmentalregulations.Herethequestionhasconcernedtheconstitutionalstatusof
naturalresourcesthattheConstitutionalCourt,followinglegislativesignals,deemsessentialto
humanlifeandnotsubjecttoexclusiveindividualcontrol.
ThesetwolinesofcasesindicatetwoimportantdifferencesbetweentheAmericanand
Germanapproachestoconstitutionalproperty.Thefirstoftheseconcernsthesourceof
29
constitutionalproperty.TheGermanCourthasunambiguouslyrejectedapositivista pproachto
thequestionwhatisorarethesourcesofpropertyinterestsprotectedunderArticle14.In
determiningwhetheranassertedinterestisorisnotpropertyforconstitutionalpurposes,itlooks
notonlytonon -constitutional,private -lawsource sbutalsotothevaluesoftheBasicLawasa
whole.Asaresult,propertyinitsconstitutionalsenseisnotlimitedjusttothoseintereststhat
privatelawdefinesasproperty.
Thesecondvitaldifferencebetweenthetwocourts’approachesconcerns thesubstantive
purposeofconstitutionalprotectionofproperty.TheGermanCourt,unlikeitsAmerican
counterpart,rejectsaninterpretationofthepropertyclausethatviewsaggregatewealth -
maximization,individualpreference -satisfaction,orindividu alliberty(initsclassical,or
negative,sense)astheprimarypurposeofconstitutionallyprotectingpropertyinterests.The
primarypurposeprotectingpropertyasafundamentalrightundertheGermanConstitution,
rather,istosecurethematerialcon ditionsnecessaryforeachperson’sself -development.
A.TheBasicLawastheSourceofConstitutionalProperty:EnvironmentalRegulation
UnliketheAmericanSupremeCourt, 78theGermanConstitutionalCourthasbeenclear
aboutthelegalsourceusedindefiningwhatinterestsareprotectedasconstitutionalproperty. 79
77 EuropeanCommercialCases ,vol.2,p.
78SeeMerrill,“TheLandscapeofConstitutionalProperty,” supra,at.
79ForalucidandinsightfuldiscussionofthemuddledstateofAmericanconstitutional
doctrineonthisquestion,seeThomasW.Merrill,“TheLandscapeofConstitutionalProperty,”
86Va.L.Rev. 885(2000).ThedifferencebetweentheAmericanandGermanexperiencesmay
bedueinparttothefactthattheGermanBasicLawhasasingleprop ertyclauseandasingle
property-dependentdoctrine,whiletheAmericanConstitutionhastwopropertyclauses(theFifth
andFourteenthAmendments)andthreeproperty -dependentdoctrine(thetakingsdoctrineofthe
FifthAmendmentandtheproceduralduep rocessandsubstantivedueprocessdoctrinesofthe
FourteenthAmendment).Ofcourse,themereexistenceofmultiplereferencestopropertyinthe
30
ForArticle14purposes,theBasicLa witselfdefinesthemeaningoftheterm“ownership”
(Eigentum).Constitutionalpropertyisnotlimitedtothoseinterestsdefinedaspropertybynon -
constitutionallaw,specifically,theGermanCivilCode. 80TheConstitutionalCourthasclearly
andconsistentlystatedthattheterm“ownership”(or“property”)hasabroadermeaningunder
Article14thanithasforprivatelawpurposesundertheCivilCode. 81
WhiletheCourtlookstotheBasicLawtodefinetherangeofprotectedinterests,its
approachisnotoneofdirecttextualinterpretation.Rat heritidentifiesthesubstantiveinterests
thatanimatetheBasicLawasawhole.Theseinterestsserveascriteriausedtodistinguishthose
intereststhatcountasconstitutionalpropertyfromthosethatdonot.Thisstrategy,while
textuallyrooted, differsinimportantwaysfromthe“originalist”and“traditionalist”approaches
favoredbyconservativeAmericanjudgesandconstitutionalscholars.Itavoidstemporally
freezingthemeaningofconstitutionalpropertytoanyparticularhistoricalmoment, permitting
Article14'sprotectionovertimetoembracenewandunprecedentedsortsofinterests.
Behindthisapproachtodefiningtheconstitutionallimitsofgovernmentpowerover
propertyisacertainlevelofdistrustofthemarketasareliableme chanismforservingthepublic
good( Gemeinwohl)withrespecttoparticularsortsofresources.Thishasbeenespeciallysowith
respecttonaturalresources.TheCourthasbeenremarkablysolicitousofenvironmental
regulationsaimedatprotectingnatur alresourceswhichtheCourthascharacterizedasbasicto
AmericanConstitutiondoesnotnecessitatemultiplicityofmeanings.
80TheCivilCoderestrictsthemeaningofprop ertytotangible,corporealassets.SeeBGB
§903.
81See51BVerfGE193( Warenzeichensentscheidung 1979);58BVerfGE300
(Naßauskiesungsentscheidung 1981).
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humanexistence.
Animportantexampleofthisdevelopmentisthenotoriousseriesof“Groundwater”cases
(Naßausskiesungsentscheidungen), litigatedbeforethefederalHighCivilCourt
(Bundesgerichtshof)aswellastheConstitutionalCourt.Thesecases,especiallythe
ConstitutionalCourt’sopinion,areamongthemostwidely -discussedconstitutionalproperty
casesinGermanyofthepastseveraldecadesandareworthpausingontoconsiderwhatthey
indicateaboutcurrentGermanlegalattitudestowardproperty,themarket,andthepublicweal. 82
Thelitigationconcernedtheconstitutionalvalidityofthe1976amendmentstothe
FederalWaterResourcesAct( Wasserhaushaltgesetz),firstenactedin1957.Themostimportant
oftheseamendmentswasaprovisionr equiringthatanyonewishingtomakevirtuallyanyuseof
surfaceorgroundwaterobtainapermit.Thatamendmentrepresentedanextensionoftheact’s
basicpremise,whichwasthat“theattainmentofasensibleandusefuldistributionofthesurface
waterandgroundwater,inquantityandquality,forthewholeFederalRepublic...[canbe
achievedonly]ifthefreedispositionbyprivateownersisrestrictedandiftheinterestofthe
publicwealisthestartingpointforallaction.” 83Undertheact,theownerofthesurfacehasno
entitlementtosuchausepermit;indeed,thepermit mustbedeniedwherevertheproposeduse
threatensthe“publicweal.”
82Forasamplingofviewsaboutthecase,seeJoachimLege,DerRechtswegbei
Entschädigungfür“enteignendeEingriff”Wirkungen,42 NeueJuristischeWochens chrift2745
(1995);IngoKraft,SystemderKlassifizierungeigentumsrelevanterRegelungen, Bayerische
Verwaltungsblätter,Feb.15,1994,at97;MartinBurgi,DieEnteignungdurch‘teilweisen’
RechtsentzugalsPrüfsteinfürdieEigentumsdogmatik, NeueVerwa ltungeZeitschrift ,1994no.4,
at527.
83
Schriftlicher Berichtdes2.Sonderausschusses -Wasserhaushaltsgesetz -BtDrs.
II/3536(1953)[RecordoftheParliamentaryDebatesoftheFederalWaterResourcesLaw].
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Theplaintiff,whoownedandoperatedagravelpit,appliedforapermittousethewater
beneathhisland.Hehadpreviouslytakengroundwaterforthepurposeofextractinggravelfo r
decades,butthecitydeniedhispermissiontocontinuetodosobecausehisquarryoperation
threatenedthecity’swaterwells.Hesuedfordamages,claimingthatthepermitdenialwasan
uncompensatedexpropriationofhisproperty,unconstitutionalun derArticle14oftheBasicLaw.
TheFederalSupremeCivilCourt( Bundesgerichtshof),thehighestcivilcourtin
Germany,heldthatthepermitdenialindeedviolatedtheplaintiff’sconstitutionalpropertyright
andthattheamendmenttotheWaterResourc esActwasunconstitutionalunderArticle14I. 84
UnderGermanlaw,onlytheConstitutionalCourthastheauthoritytodeclarestatutes
unconstitutional,sotheSupremeCourtwasrequired tosubmitthecasetotheConstitutional
Court.Thelattercourtheld 85thattheWaterResourcesActwasconstitutionalandthatthe
permitdenialwasnotanexpropriationoftheplaintiff’sconstitutionally -protectedproperty .In
thecourseofalongandextraordinarilycomplicatedopinion,theCourtsquarelyrejecteda
conceptionofpropertythatidentifiesasitsprimaryfunctionthemaximizationofindividual
wealth.TheCourtstated,“Fromtheconstitutionalguaranteeo fpropertytheownercannotderive
arighttobepermittedtomakeuseofpreciselythatwhichpromisesthegreatestpossible
economicadvantage.” 86TheCourtacknowledgedthattheinstitutionalguaranteeofpropertyin
Article14Iprohib itsthelegislaturefromunderminingthebasicexistenceoftherightthatis
embeddedintheprivatelawofpropertyinawaythatremovesorsubstantiallyimpairsthe
84 NeueJuristischeWochenschrift [NewLawJournal]1978,p.2290.
85
58BVerfGE300(1981).
86
Id.at345.
33
guaranteedzoneoffreedomunderArticle14. 87Theguaranteeofthelegalinstitutionof
propertyisnotencroachedon,however,theCourtcontinued,whenthesecurityanddefenseof
resourcesthatarevitaltotheparamountcommonwelfareofthepublicareplacedunderthe
authorityofthepublic ratherthantheprivatelegalorder. 88Waterissucharesource.Whatever
themeaningofownershipforprivatelawpurposes,theconstitutionalmeaningofownershipof
land,theCourtstated,hasneverentailedownershipofwaterbelowthesu rface.Legalrights
concerninggroundwaterarenotdeterminedby,oratleastnotprimarilyby,theordinaryrulesof
propertylawunderthecivilcode( BurgerlichesGesetzbuch ,or BGB)becausepropertyrightsin
groundwaterareinherentlyandhistorical lypublic,notprivate,incharacter. 89Privaterightsin
landen dwhentheyreachthewaterlevel. 90Consequently,WaterResourcesAct,in subjecting
theowner’sabilitytoexploitgroundwatertoapermitsystem,didnottakefromlandownersany
propertyright( Anspruch)thattheyeverhadundertheConstitution.
So,theGermanConstitutionalCourtregardswaterasspecial,tooimportantto beleft
completelytothemarket,orprivateordering,toallocate.Oneisleft,though,withthenagging
87
Id.at339.
88
Ibid.
89
TheFederalHighCivilCourt( Bundesgerichtshof)hadreasonedthatownershipofland
confersownershipofwaterbelowtheland,relyingonaprovisionoftheCivilCodewhichstates
that“[t]herightoftheowner ofaparceloflandextendstothespaceabovethesurfaceandtothe
resourcesbelowthesurface.”(BGB§905).Americanpropertylawyerswillrecognizethisnorm
asthecounterparttothecommon -lawmaxim usqueadcoelumetasinfernos .TheConstitutio nal
Courtneverquestionedthatthiscorrectasamatterofprivatelaw,butitconcludedthatthe
constitutionalmeaningpropertyisnotdeterminedsolelybytheprivate -lawmeaningbutit
determinedbytheconstitutionitself.
90
Id.at329(“ SowieseineBefugnisseandenGrundstücksgrenzenenden,endetseine
RechsstelllunginderTiefeprinzipielldort,woermitdemGrundwasserinBerührungkommt .”).
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question, whywaterisspecial.Exactlywhydoprivatepropertyrightsnotextendtogroundwater
inthesamewaythattheydoland?Acoherentsub stantiveanswertothisquestionisabsolutely
necessaryifoneistoassuagetheSupremeCourt’sentirelyunderstandablefearthatregulatory
measuresliketheFederalWaterLawhaveeffectivelyerasedthelinebetweenthesocial
obligationofownership, ontheonehand,andexpropriation,ontheother.Ifregulatorymeasures
limitingoreveneliminatingprivaterightstoresourcescanalwaysberationalizedassimply
expressionsofthe Sozialbindung,thenhardlyanyprotectionagainstuncompensated
expropriationsunderArticle14IIIwouldbeleft.Thedoctrineofregulatorytakings
(enteignendesgleichesEingriff )wouldbeemptiedofallcontent.InJusticeHolmes’terms,it
wouldbeimpossibletosaythataregulation“goestoofar.”
Unfortunately,itwasjustatthismostcrucialstagewheretheConstitutionalCourt’s
analysisbrokedown.TheCourtreliedontwofactors,historyandsocialneed,toexplainwhy
propertyrightsinwateraresolimited,whygroundwaterisessentiallyorinherently publicin
character.Historically,theCourtpointedout,Germanprivatelawhasseparatedpropertyrights
concerninglandandwater.Thisseparationwasconstitutionallyauthorizedatleastsincethetime
oftheGermanconstitutionof1871,theCourtn oted.Fine,butthatdoesnotanswerthe
question;itonlychangesthecharacterofthequestion. Whyhasithistoricallybeen
constitutionaltoassignpropertyrightsinlandtotheprivaterealmandwatertothepublicrealm?
TheCourtgavemoreext endedconsiderationtothefunctionalroleofwaterinsociety.
Aspartofitsreasoningthatthewaterlawfallswithinthe“contentsandlimits”( Inhaltund
Schranken)ofownershipofland,amatteroverwhichthelegislaturehascompleteregulatory
35
authority,91theCourtemphasizedthatsocialchangesoccurringinthiscenturyhavemadecertain
adjustmentsinthelegalregulationofwaternecessary. 92Waterhasalwaysbeenavitalresourc e
tosociety,theCourtpointedout,butithasbecomeevenmoresoinmodernGermansociety. 93
Theprocessesofgrowingindustrialization,urbanization,andconstructionhaveincreasedthe
scarcityandsocialimportanceofwater.“Waterisoneofthemostimportantbasesofallof
human,animal,andplantlife.[Today]it isusednotonlyfordrinkingandpersonaluse,butalso
asafactorofindustrialproduction.Becauseofthesesimultaneousyetdiversedemands,itwas
previouslyestablishedasamatterofconstitutionallawthatanorderlywatermanagementscheme
was vitalforthepopulationaswellasfortheoveralleconomy.” 94
Atthispoint,onewantstosay,yes,waterisessentialtolife,butsoaremanyother
resources.WouldtheCourtbepreparedtoholdthattheBasic Lawdoesnotrecognizeprivate
propertyrightsinallothernaturalresourcesthatarenecessaryforlife?Indeed,whataboutland,
whichclearlyisalsoessentialtotheexistenceofanimalsandplants?Arewetosurmisethat
privateownershipoflan dissomehowbeingputinjeopardy?Thathardlyseemslikely.The
pointisthatitbegsthequestionsimplytodeclarethatbecausecertainresourcesareessentialto
91
Thisstatementrequiresanimportantcaveat:UnderArticle14II,thelegislaturehas
solecompetencetodefinethe“contentsandlimits”( InhaltundSchranken )ofownership,but
Article19IIrequiresthattheConstitutionalCourtdefinethe essenceoftheconstitutionally -
protectedpropertyright.
92
Id.at340.
93ForapenetratinganalysisofthemodernregulationofwaterinGermanandAustrian
law,seeFranzMerli, ÖffentlicheNutzungsrechteundGemeingebrauch 140 -175(Wien,1995).
Forarecentdiscussionofthedominantrolethatmaterialistrhetorichasplayedin
Americandiscussionsaboutnaturalresources,seeHollyDoremus,TheRhetoricandRealityof
NatureProtection:TowardaNewDiscourse,57 Wash.&LeeL. Rev.11,19- 23(2000).
94
Id.at341,citing10BVerfGE113.
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humanexistence,theconstitutionalstatusofpropertyrightsinthoseresourcesmusts omehowbe
differentfrompropertyrightsinotherresources.
Themostobviousrespectinwhichsubterraneanwaterdiffersfromland,ofcourse,is
water’s“fugitive,”orambientcharacter.Whilelandisnecessarilyimmobile,undergroundwater
isnot. TheConstitutionalCourtalludedtothisfactorisdiscussingthefunctionalsignificanceof
water.TheCourtpointedoutthat,asahumanresource,waterisnowvitalbothforpurposesof
drinkingandindustry,andtheincreaseinthesesocialuseshav ebroughtthetwomoreandmore
inconflictwitheachother.Thisisespeciallytrueinthecaseofgroundwater,theCourtnoted.
Inthatcontextthereisaninevitableconflictbetweencommercialusessuchasexcavationof
subsurfaceresourcesandthe communityinterestinprotectingboththesupplyandqualityof
subterraneanwater.Theconstitutionalstatusofwatermustbedeterminedbytakingintoaccount
theneedtoreconciletheseconflictingsocialinterests.Thefirstprioritymustbetoprese rvethe
qualityofdrinkingwater.Industrialusesofgroundwater,suchasthedischargeofchemicalsinto
it,simplycannotbelefttothediscretionofeachownerofparcelsofland.Why?Whynotrely
onthemarket,predicatedonprivatepropertyrig hts,achieveanefficientallocationof
groundwater?
TheCourt’sanswerherewasabitmurky,butitsreasoningechoespointsthatsome
Americanpropertyscholarshavemadeconcerningthelimitsofthemarketasmeansofallocating
rightsinsurfacewate r.Thesescholarshavepointedoutthat,leftasacommons,groundwater
involvesmajorproblemswithexternalities,orspillovereffects. 95Self -interestisnotare liable
95
SeetheexcellentdiscussioninBartonH.Thompson,TragicallyDifficult:Overcoming
ObstaclestoGoverningthe Commons,30 Env’lLaw 241,249- 253(2000).Seegenerally
NationalResearchCouncil, WaterTransfersintheWest:Efficiency,Equity,andthe
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meansofprotectingresourceswhoseuses,especiallygiventheresource’sfugitivecharacter,
havesubstantialexternaleffects.AsProfessorFreyfoglehasstated,“Inthecaseofwater,...
manyexternalharmsaffectecosystemsandfuturegenera tions,orareotherwiseuncertainin
scopeandinfeasibletocalculateortrace.” 96Flowingwater,Freyfoglepointsout,is
“communallyembedded,”bothinasocialan danecologicalsense.Theecologicalcommunity
includes“soils,plants,animals,microorganisms,nutrientflows,andhydrologicalcycles.” 97
Thesetwocommunitiesarethemselvessointerdependentthatathreattooneisathreattothe
other.98Underthesecircumstances,anyindividualu seofwaterprofoundlyaffectstheentire
communityanddirectlyimplicatesthecommonweal.
Themajorlegalquestion,theConstitutionalCourtstated,iswhethershiftingwater
regulationfromtheprivatetothepublicrealmcanbeconstitutionallyjusti fied.Theargument
hadbeenmadethatindividualrightsingroundwaterareconstitutionallyinseparablefrom
ownershipofthesurface.Rejectingthisargument,theCourtstatedthatfederalregulationof
groundwaterusewouldnoteffectivelyemptylandow nershipofallitscontent
(“SubstanzentleerungdesGrundeigentums ”99).Landownershipwouldnotbecomecompletely
subordinatedtothesocialobligation.Merelysubjectingtheowner’srighttousegroundwaterto
Environment(1992);MichaelC.Blumm, TheFallaciesofFreeMarketEnvironmental ,15
96
EricT.Freyfogle,WaterRightsandtheCommonWealth,26 Envt’l.L. 27,31(1996).
97
Id.at32.
98Onthetopicofecologicalinterdependenceanditsimplicationforpropertylaw,see
LyndaL.Butler,ThePathologyofPropertyNorms:LivingWithinNature’sBoundaries,73 So.
Cal.L.Rev. 927(2000).
99
58BVerfGEat345.
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regulatoryapproval doesnotremovetheentireuse -interestfromthebundleofrights.Evenifit
did,therewouldbenoconstitutionalviolationbecausetherighttousegroundwaterisnotatwig
thatisessentialtoprivateownershipoftheland.Ownershipoflandisva luableprimarilywith
respecttouseofthesurface,notsubterraneanwater,theCourtsaid.Evenwithrespecttothe
surface,theConstitutionpermitsregulationofvarioususes.“Theconstitutionally -guaranteed
righttopropertydoesnotpermittheown ertomakeuseofjustthatusehavingthegreatest
economicvalue.” 100
ThesecondbasistheCourtgavefortheconstitutionalvalidityoftheFederalWaterLaw
didnotinvolvetheconstitutionalpropertyrightitselfbuttheprincipleofequality.Article3of
theConstitutionsecuresaprincipleofequality( dasGleichbehandlungsgebot ),whichtheCourt
hasrepeatedlystatedinformsthemeaningofotherconstitutionalvalues,includingproperty.The
plaintiffhadarguedthattheFederalWaterLawarbitrarilyburde nedhiminviolationofhis
Article3equalityright,becausehisquarrywaslocatedclosetogroundwaterwhileotherquarry
ownerswerenotaffected.TheCourthadlittledifficultydismissingthatobjecting,pointingout
thattheregulationaffectedall similarlysituatedquarryownersequally.Similarly,theregulation
didnotviolatetheconstitutionalprincipleofproportionality( Verhältnismäßigkeit).Therewas
nosinglingoutofaparticularownertobearadisproportionateshareoftheburdennec essaryto
achievethebenefitssoughtbythestatute.
Thefinalsignificantaspectofthecaseconcernstherecurrentproblemoflegaltransitions.
TheFederalWaterLawdeniedtheplaintiffalegalrightthatheoncehadandhadexercised.He
100
Ibid.(“ AusderverfassungsrechtlichenGarantiedesGrundeigentumsläßtsichnicht
einAnspruchaufEinräumunggeradederjenigenNutzungsmöglichkeitherleiten,diedem
Eigentümer dengrößmöglichenwirtschaftlichenVorteilverspricht. ”)
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hadbeen quarryinggravelsince1936,andunderthelawexistingatthattime,therightof
propertyclearlyprotectedtherighttousegroundwater.TheCourtdirectlyconfrontedthe
familiardilemma:stabilityvs.dynamism.Onthesideofstability,theCourtst ated,“Itwouldbe
incompatiblewiththecontentoftheConstitutionifthegovernmentwereauthorizedsuddenly
andwithoutanytransitionalperiodtoblockthecontinuedexerciseofpropertyrightsthathad
requiredsubstantialcapitalinvestment.Sucha law...wouldupsetconfidenceinthestability
ofthelegalorder,withoutwhichresponsiblestructuringandplanningoflifewouldbe
impossibleintheareaofpropertyownership.”TheCourtwasequallyfrankabouttheneedto
avoidfreezingthedis tributionofpropertyrightsextantatanygiventime:
Theconstitutionalguaranteeofownershipexercisedbytheplaintiffdoesnotimplythata
propertyinterest,oncerecognized,wouldhavetobepreservedinperpetuityorthatit
couldbetakenawayon lybywayofexpropriation[i.e.,withcompensation].[ThisCourt]
hasrepeatedlyhasrepeatedlyruledthatthelegislatureisnotfacedwiththealternativeof
eitherpreservingoldlegalpositionsortakingthemawayinexchangeforcompensation
everyti meanareaoflawistoberegulatedanew. 101
TheConstitutionresolvesthisdilemma,theCourtsaid,bypermittingthelegislatureto
“restructureindividuallegalpositionsbyissuinganappropriateandreasonabletransitionrule
wheneverthepublicinterestmeritsprecedenceoversomejustifiedexpectation,basedon
continuityofpractice,inthecontinuanceofavestedright.” 102Thestatutefollowedthis
constitutionally-sanctionedpathbyprovidingagraceperiodoffiveyears,duringwhichowners
couldcontinuetousegroundwaterwithoutapermit.SincetheActdidnottakeeffectuntil31
monthsafteritsenactmen t,theclaimanteffectivelyhadalmosteightyearsofcontinueduse.
Moreover,ownerscouldgetanextensioniftheyhadfiledforapermit.Theupshotofthese
101
58BVerfGEat350 -51.
102
I d.at
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provisionsintheinstantcase,theCourtnoted,wasthattheplaintiffhadbeenabletocont inuehis
graveloperationsforsomeseventeenyearsafterthestatute’senactment.Underthese
circumstancesthestatute’stransitionprovisionswerereasonablebysufficientlyaccommodating
theplaintiff’seconomicinterest.
Germanconstitutionalschola rshavedebatedwhethertheeffectofthe GroundwaterCase
istomaketheconceptofaregulatorytaking( enteignungsgleicherEingriff ,or“equivalent
expropriation”)obsolete.InAmericanterms,thequestioniswhetherthereisanylongeran
inversecond emnationactionavailabletopropertyowners.Itisunderstandablewhysomehave
thoughtthatthereisnot.TheCourtdid,afterall,permitthelegislaturetowipeawaywithout
compensationadiscretepropertyrightthathadoncebeenexpresslyrecogniz ed.Howcould
therebeanycircumstance,then,inwhichthelegislativeobliterationofalegally -recognized
propertyinterestwouldtriggertheobligationtocompensation?Howcouldtherebeany
circumstanceinwhichthelegislaturehad“gonetoofar”?
OnedistinguishedGermanscholarhasarguedthatthecase,properlyread,doesnot
abolishtheideaofcompensationforregulatorytakings. 103HepointsoutthattheConsti tutional
Courtnevermentionedthedoctrineofregulatorytakingsanywhereinitsopinion.More
significantly,subsequentdevelopmentsinthecaserevealthatthepossibilityofcompensationfor
aregulatorytakingisfarfromdead.FollowingtheConsti tutionalCourt’sdecision,thecase
wentbacktotheSupremeCourt.Thatcourtawardedtheplaintiffcompensation. 104Itdidsoon
thetheorythat,althoughwhilethebasicprincipleofprotectionofpropertyemergesfrom
103
FritzOssenbühl, Staatshaftungrecht,4thed.(München,1991),p.182 -184.
104
BGH.DVBl.1984,391,reportedin NeueJuristicheWochenschrift 1984,1169.
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constitutionalprinciples,theparticularsofprotectionhavetobedeterminedonnon -
constitutionallaw( einfachesRecht ).Therelevantnon -constitutionalbasisfo rstateliabilityin
thiscase,saidtheCourt,wastheprincipleofindividualsacrifice( Aufopferungsgedanke).Where
thegovernmentalactionsacrificesanindividualforthebenefitofthegeneralpublic,thestateis
liabletocompensatetheindividual inanactionwhichissimilartobutnotexplicitlyfalling
undertheterm“expropriation,”asusedinArticle14III. 105
Thisdebatehascontinuedwithoutanyclearresolution,leavingthisaspe ctofGerman
stateliabilitylaw( Staatshaftungsrecht)inconsiderableconfusion.Whateveritslegalbasis,the
HighCivilCourt’sdecisiondoesseemstoleaveopenthepossibilityofmonetarycompensation
forregulatorytakings.Moreinterestingly,it createsthepossibilityofcompensation without a
takingincaseswherejusticeseemstodemanditeventhoughtheconstitutiondoesnot. 106
Threefinalcomparativepointsaboutthe Naßauskiessungcaseneedtobemade.First,
thecasemakescleartheGermanConstitutionalCourt,likeitsA mericancounterpart, 107has
rejectedwhatinAmericantakingsliteraturehasbecomeknownas“con ceptualseverance.”
105
Whatreallyseemstobegoingonhereisatug -of-wargamebetweenthe
ConstitutionalCourtandtheHighCivilCourt,withthela ttertakingamoreexpansiveview
aboutthestate’sobligationtocompensateprivateownersforgovernmentalencroachmentof
theirpropertyinterests.InAmericantermstheconflictissomewhatanalogoustothedifference
betweentheviewsofJusticeBren nanandChiefJusticeRehnquistinthe PennCentral case.
ProfessorOssenbühlhasexpressedtheinterestingideathatthealternative,non -constitutional
basisforcompensationincasesofregulatorytakingsshouldbecustomarylaw.Thatis,the
concept of enteigungsgleicherEingriff shouldbeseparatedfromArticle14ofthe Grundgesetz
andtreatedasamatterofcustomarylaw.SeeOssenbühl, Staatshaftungsrecht,p.185- 187.
106ThepossibilityofthisapproachinAmericantakingslawisinsightfullydiscussedin
MichaelA.HellerandJame sE.Krier,DeterrenceandDistributionintheLawofTakings,112
Harv.L.Rev .997,1009- 1013(1999).
107See,e.g.,KeystoneBituminousCoalAss’nv.DeBenedictis,480U.S.470(1980);
PennCentralTransportationCo.v.CityofNewYork,438U.S.104(1978).
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Conceptualseverance,atermfirstcoinedbyProfessorMargaretJaneRadin, 108meansthatevery
incidentofownership,everytwiginthebundl eofrightsisitselfownership.Theimplicationof
conceptualseverance,ofcourse,wouldbevastlytostrengthenthebiteofthetakingsclause,
becausevirtuallyeveryregulationaffectingprivateownershipofanyresourcewouldbecomea
takingofowne rshipitself.TheUnitedStatesSupremeCourt’sreactiontoconceptualseverance
hasbeensomewhatambiguous, 109buttheGermanCourtclearlyrejectedit,atleastwithrespect
totherelationshipbetweenland andsubsurfaceresources.Infact,noneoftheCourt’sdecisions
underitsconstitutionalpropertyclauseprovidesanybasisatallforsupposingthattheCourtis
preparedtoentertainsuchanapproach.
ThesecondpointconcernstheCourt’sstatementin the Naßauskiessungcasethatthe
constitutionalrighttopropertydoesnotguaranteetherighttoexploittheresourceforitshighest
economicvalue.ThisstatementindicatesthatGermanconstitutionalprotectionofpropertyis
notrootedeitherinnoti onsofwealth -maximizationorlibertarianism.Eliminatingthosetwo
possibletheoreticalbasesofconstitutionalprotectionofpropertyhasimportantimplicationsfor
howawidevarietyofcontemporaryAmericantakingsdisputeswouldberesolvedunderGer man
law.Wetlandsregulationsareanobviousexample.Landowners(especiallyfarmers)whose
parcelsincluderegulatedwetlandshavebeenveryvocalinrecentyearsabouttheirsupposed
constitutionalrighttocapturethefullpotentialmarketvalueoft heaffectedland.Usingthe
takingsclause,theyhavechallengedwetlandsregulationspreciselyonthegroundthatthey
deprivetheowneroftheabilitytoputthelandtoitshighesteconomicuse.Whetherornot
108
SeeMargaretJaneRadin,TheLiberalConceptofOwnership,88 Colum.L.Rev .1667
(1988)
109
Seetextaccompanyingnotes infra.
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Germancourtsmightfindanotherbasisf orstrikingdownwetlandsregulations,theyclearly
wouldrejectthebasispremiseoftheattackonAmericanwetlandsregulations.
ThethirdrespectinwhichAmericanpropertylawyerscanlearnfromthe Naßauskissung
caseconcernstheapproachthattheG ermanCourttooktodeterminingthatthepropertyinterest
inquestionwaswhatCarolRosehascalled“inherentlypublicproperty.” 110TheCourtfocused
onboththesocialnecessityoftheresourceandthedegreeofsocialinterdependenceassociated
withtheresourceintheconditionsofcontemporarysociety.WhattheCourtimplicitlysaidwas
thefollowing.Anyuseofflowingw aterbyanysinglepersonorgroupofpersonsaffectsboth
thesocialandecologicalcommunitiesinmultipleways,anditisunrealistictosupposethatany
givenownerwilltakealloftheseexternaleffectsintoaccount.Indeed,preciselybecauseofthe
intensityofthesocialandecologicalinterdependencethatcharacterizesflowingwater,noowner
canpossiblytakeallorevenmostoftheexternaleffectsofagivenuseintoaccountwhen
makingchoicesamongpossibleuses. 111Theconsequencesofanygivenusebyanindividualare
bothwildlyunpredictableandprofoundlyfeltby theentirecommunity.Undersuch
circumstancesofintenseinterdependency,theboundarybetween meumand tuumisboth
meaninglessanddangerouslymisleading. 112Aresourcewhose usesoprofoundlyaffectsthe
interdependentsocialandnaturalcommunitiesisinherentlypublicandcanonlyberegulatedby
publicnormsasexpressionsofthecommonwill.UnderthisviewtheGermanFederalWater
110CarolM.Rose,TheComedyoftheCommons:Custom,Commerce,andInherently
PublicProperty,53 U.Chi.L.Rev. 711(19 86).
111SeeBartonH.Thompson, WaterLawasaPragmaticExercise,25 EcologyL.Q. 363
(1998);CarolM.Rose,PropertyastheKeystoneRight?,71 NotreDameL.Rev. 329,351
(1996).
112SeegenerallyButler,ThePathologyofPropertyNorms, supranote.
44
Lawatissueinthe Naßauskiessungcase isnotredistributive.Itdoesnottakeanassetfrom A
andgiveitto B.Rather,thestatuteispremisedontheunderstandingthatgroundwater,for
constitutionalpurposesatleast,isnowandalwayshasbeenboth A’sand B’s.Itisnotthe
propertyof thestate’sbutpropertythatis“inherentlypublic.” 113
B.TheSubstantiveMeaningofPropertyinGermanConstitutionalLaw:WelfareBenefits
TheBasicLawmaybeformallyneutralregardingaposit ivedutytocreateanyparticular
economicsystem,buttheConstitutionalCourtcertainlydoesnotreaditasneutralaboutthecore
purposeofpropertyintheoverallconstitutionalscheme.TheCourthasrepeatedlystressedan
interpretationthatviewsp ropertyasimportantjustinsofarastheinterestinvolvedimplicates
someothersubstantivevaluethattheCourtregardsasfoundationalintheBasicLaw’soverall
valuehierarchy.ThesubstantivevaluesthattheCourthasconsistentlylinkedwith
constitutionally-protectedpropertyinterestsarewhatIwillcallindividualself -realizationand
civiccapacity.Nolineofdecisionsbetterillustratestherelationshipbetweenthesefundamental
constitutionalvaluesandconstitutionalprotectionofproperty thancasesdealingwiththestatus
ofwelfarebenefitsasconstitutionalproperty.
Ina1985casethequestionwaswhetheranamendmenttothefederalstatuteproviding
healthinsurancebenefitsfortheelderlyviolatedArticle14. 114TheCourtheldthatitdidnot.
Forpresentpurposes,thecaseismoreimportantforwhattheCourtsaidthanforwhatitheld.
113Forarichdiscussionofthelegalstatusofwaterrightsfromasimilarperspective,see
JosephL.Sax,TheConstitution,PropertyRights,andtheFutureofWaterLaw,61 U.Colo.L.
Rev.257(1990);JosephL.Sax,TheLimitsofPrivateRightsinPublicWaters,19 Envt’lLaw
473(1989).
11469BVerfGE272( EigenleistungCase,1985).
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TheCourtemphasizedattheoutsetthelegislature’sdutytoprotectthelibertyofitscitizens. 115
Theclaimantshadassertedthatbyreducingtheirhealth -carebenefitsthelegislaturehaddeprived
themofapropertyinterestthatwasessentialtothepersonallibertythatthesocial -stateprinciple
guaranteed.Theinitialquestio nwaswhethersuchwelfarebenefits( Eigenleistungen)countedas
propertyunderArticle14.
Ingeneral,Germanconstitutionallaw,unlikeAmericanconstitutionallaw,does
recognizewhatCharlesReichcalled“theNewProperty” 116aspropertyforconstitutional
purposes.Itdoesso,however,onlyundercertainconditions.Akeyprerequisiteisthatthe
beneficiarymusthaveacquiredtheright,atleastinpart,asaresultofherownperso naland
“non-trivial”contributions.Thisistheso -called“ Eigenleistung”requirement.Thisrequirement
maybemetnotonlybypremiumspaiddirectlybythebeneficiaryherselfbutalsobypremiums
paidonherbehalfbythirdparties,includingheremplo yer.117Thedegreeofthepersonal
contributionsisnotpermanentlyfixed.Thecourtstated,“Forpremiumsthat[likethoseinthe
instantcase]areproducedthroughouttheyearatvaryinglevelsbecauseofchanginglegislation,a
completeexaminationwillberequiredforfixingthedegreeofthepersonalcontribution.” 118
The Eigenleistungrequirementeffectivelyexcludesfromconstitutionalprotectionthose
public- lawentitlementsthatarebasedsolelyonthestate’sdutytoprovidewelfaremaintenance.
115Id.at284.
116CharlesA.Reich,Th eNewProperty,73 YaleL.J. 733(1964).
11769BVerfGEat302.
118Id.at302.
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Examplesincludehousingsubsidies 119andfamilyallowances. 120Included,however,are
unemploymentinsurance 121andpensionplans. 122
Astheseexamplesillustrate,whileGermanconstitutionallawdoesextendsubstantive
protectiontosomeformsofstate -originatingbenefits,itbynome ansembracesallofCharles
Reich’stheoryofthe“newproperty.”WhatReichcalledforinhisfamous1964 YaleLaw
Journal123 articlewasfullconstitutionalprotectionforallformsofwhathetermedgovernment
“largesse.”This conceptincludedeverythingfromwelfarebenefitstofederalSocialSecurityto
taxicabmedallions.Reichdrewnodistinctionbetweenthoseformsofgovernment -provided
wealthtowhichtherecipienthadpersonallycontributedfromthosethatwerepurelys tate
paymentsintendedfortherecipient’spersonalsubsistenceorthesubsistenceofmembersofthe
recipient’sfamily,suchasAFDC.Germanconstitutionallaw,likeitsAmericancounterpart,
clearlyexcludesthelatterfromsubstantiveprotection.The personal-contributionrequirementis
notsatisfiedbythefactthattheclaimanthaspaidtaxes,whichindirectlyfundtheprogramin
question.Thecontributionsmusthavebeenmadedirectlytotheprogramitself.Tohold
otherwisewouldeffectivelyevis ceratetherequirement,forfewclaimantswillhavepaidnothing
tothestatethroughtaxesorothercontributionstothepublicfisc.
Nevertheless,thereisasignificantdifferencebetweenthetreatmentofpublicbenefit
119See78BVerfGE232(1988).
120See39BVerfGE169(1975).
121See72BVerfGE9(1986).
122See53BVerfGE257(1980).
123Seenote111 infra.
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interestsunderGermanandAmeri canconstitutionalpropertylaw.Whilebothlargelyagreeon
themeaningof“property”inthiscontext,Germanlawextendssubstantive,notmerely
procedural,protectiontothoseintereststhatareprotected.Americanconstitutionallawlimits
protectionofstate -derivedintereststotheproceduralrequirementofnoticeandahearing.No
AmericancasehascomeremotelyclosetosuggestingthatthetakingsclauseoftheFifth
Amendmentappliestosuchinterests.Germanconstitutionalprotection,whileli mitedwith
respecttothescopeofpublic -derivedintereststhatarecovered,is,bycontrast,substantive.With
nocompensationpaidfortheterminationoftheinterest,thecourtwillstrikedownthestatuteas
violatingArticle14.Inthisrespectat least,Germanconstitutionallawcomescloserto
embracingReich’s“newproperty”theorythanAmericanlawdoes.
GiventhatGermanconstitutionallaw’sprotectionofpropertyisbroaderanddeeperthan
Americanconstitutionallaw’sinthesensesjustde scribed,onecanunderstandwhy
commentatorshaveconcludedthatpropertyisamorehighlyvaluedinterestundertheGerman
constitutionthanunderitsAmericancounterpart.Thatconclusionispremature,however,
becausethereisasecondandmorefundame ntalrequirementforconstitutionalprotectionof
public- lawinterestsasproperty.Eveniftheclaimanthaspaidfinancialcontributionstothe
benefitprograminquestion,thebenefitswillnotbeconstitutionallyprotectedagainststate
encroachments orrestrictionsifthepurposeofthebenefitprogramissomethingotherthan
advancingthepersonalautonomyofallparticipantsintheprogramthroughassuringtheir
economicsecurity.Inthe Eigenleistungcase,forexample,thecourtstated,“Thefeatu rethat
constitutesthebasisforprotectingaspropertyalegalentitlementtosocialsecurityisthatit
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shouldservethesubsistence -levelsecurityofthepersonentitled.” 124Thecourtprovidedthe
followingruleofthumbfordeterminingwhe therthissecondrequirementismet:“Legal
protectionforsocialinsuranceinterestsispossibleonlyintheeventthattheirterminationor
reductionwouldvitallyaffectthefreedom -assurancefunctionoftheconstitutionalguaranteeof
ownership.”125Thecourtnotedthatmanyentitlementclaimsinsocialinsurancelawclearlydo
notinvolveanyconsequencesfortheclaimant’spersonalsubsistence.Claimsofthatsortdonot
merittheconstitutionalguaranteeofprope rtyownership.Atthesametime,though,itisnot
necessarythattheclaimantbedestituteorpoor.Protectedpensionersincludewhite -collar
employees( Angestellten)asmuchastheydoblue -collarworkers( Arbeiter).Thecourt
expresslyobservedtha tinGermansociety“thegreatmajorityofcitizens...expecttheir
subsistence-levelsecuritytocome”morefromemployment -basedprogramsthantheydofrom
theirownpersonalresources. 126
Whilethislineofthinkingobviouslydoes reflectthestronginfluenceofGermany’s
status(explicitlyrecognizedinitsBasicLaw)asasocialwelfarestate,itis not someversionof
communistnonsense.WhilethestateanditsbenefitsplayalargeroleinGermany,sotoodoes
privateproperty .TheGermaneconomyis,itbearsremembering,predominatelyamarket
economy.Thecourt’spointinthe Eigenleistungcaseisthatthecoreconstitutionalfunctionof
propertyisprovidingthematerialsecuritythatisnecessaryforbothhumandignityan dcivicself -
governance.IntheGermanschemethatfunctionisservedbybothindividually -ownedwealth
124Ibid.
125Id.at304(citationsomitted).
126Id.at302.
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andpublicbenefitswhichareentitlementsbyvirtueofone’sowncontributionsthroughwork.
Therequirementthatpublicbenefitsbeconnectedtoon e’sownemployment -basedcontributions
inordertoqualifyasconstitutionalpropertyremovesanybasisforcharacterizingtheGerman
systemasilliberalorcollectivist.
AtthesametimeithastobesaidthattheGermanschemeofconstitutionpropertyc learly
doesrepudiateclassicaleconomicliberalism.ItisdifficulttoimaginereconcilingtheGerman
BasicLawwithRichardEpstein’sminimaliststateorRobertNozick’snightwatchmanstate. 127
NorisGermanconstitutionalpropertylawpremisedstrictlyonwelfarism.Thepurposeofthe
personal-subsistencerequirementisnottopromotewelfareforitsownsakebutasameans
towardsecuringindividualautonomy.Materialwell -being isviewedasessentialtobutnot
identicalwithpersonalautonomy.Initsfullsense,autonomy,withintheGermanschemeof
constitutionalproperty,meansthecapacityforself -realization.Noonelackinginbasicmaterial
needsforsubsistencecanexpe rienceself -realization,butwealthaloneisnoguarantorofafully
realizedself.
SynthesizingthesetwolinesofconstitutionalpropertycasesfromtheGerman
constitutionalcourt,whatemergesisapurposiveconceptionofpropertythatdiffersinimpo rtant
respectsfromthatimplicitinmostoftherecentcallsforgreaterconstitutionalprotectionof
propertyintheUnitedStates.Americantakingscases,especiallyrecentSupremeCourtcases
likeLucas ,tendtoprotectpropertybecauseofitswealth -creatingrole. 128Thatis,thetakings
127
SeeRobertNozick, Anarchy,State,andUtopia (NewYor k,1974).
128Andrusv.Allard,444U.S.51(1979)(upholdingafederalstatuteprohibitingthesale
ofeaglepartsandartifactsmadefromsuchpartsasnotataking)mightseemtocontradictthis
statement.Idonotthinkso,however.First,thecaseconcernsonlypersonalproperty.Second,
andmorefundamentally,theCourttherewentoutofitswaytopointoutthatthestatueleftintact
50
casesreflectanunderstandingthatthecore,thoughnottheonly,purposeofpropertyasa
constitutionalvalueisindividual -preferencesatisfaction,rolethatIhaveelsewherelabeled
“propertyascommodity.” 129
TheGermanapproachisdifferent.Thecoreroleofpropertyintheconstellationof
Germanconstitutionalvaluesi stofacilitateindividualself -realization,notonlyforitsownsake
butalsointheinterestofenablingthemtobefullyfunctioningandcontributingmembersof
society.ThecasesinwhichtheGermancourthasstronglyprotectedpropertyagainstregul atory
encroachmentarethoseinwhichtheinvolvedinterestprimarilyservedapersonalorsocial
functionratherthananeconomic,wealth -creatingfunction.Itisonlywherethecourtsperceive
thattheinterestimmediatelyinvolvedinthecaseprimarily servesthisfunctionthattheyineffect
protectpropertyasafundamentalright.Itisthispurposivedifferencebetweentheconceptions
ofpropertyasaconstitutionalvaluethatexplainswhypropertyistreatedasfundamentalunder
theGermanBasicLa wbutnotundertheAmericanconstitution.
III.NORMATIVEIMPLICATIONSOFTHEGERMANEXPERIENCE
HavingexplainedwhypropertyisgivengreaterweightundertheGermanconstitutional
schemethanunderitsAmericancounterpart,thequestionbec omes,whatnormativelessons
shouldAmericanlawyersdrawfromtheGermanexperience.ThisPartaddresses,albeitbriefly,
twonormativequestionsaboutconstitutionprotectionofpropertythathaveengendered
considerabledebateinrecentyears.Thefi rstquestionisaimedatlawyersandpolicymakers
involvedinconstitution -makingandconstitutionrevisionaroundtheworldaswellasat
otherwealth -creatingusesforartifactsmadefromeagle parts.Ifanything,then,Ithinkthatcase
supportsratherthanunderminethestatementinthetext.
129Alexander, Commodity&Propriety supra note .
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Americanlawyers:Areconstitutionalpropertyclausesinherentlyanti -redistributive?Thesecond
questionconcernsA mericanconstitutionallawyersmoredirectly:Shouldpropertybetreatedin
oursystemasafundamentalrightforconstitutionalpurposes,protectedfullyasmuchasthe
rightstovote,freespeech,andsimilarcivilrightsare?
A.AreConstitutionalP ropertyClausesInherentlyAnti -Redistributive?
SomeNorthAmericanconstitutionalscholarsonthepoliticalLefthavearguedthat
nationsdevelopingnewconstitutionsorrevisingexistingonesshouldrejectprovisionsexpressly
protectingprivateproperty. 130Thebasisforthisargumentisthepremisethatconstitutional
propertyclausesareinherentlyanti -redistributive.Assuch,propertyclausesinhibit
130TheclearestexponentofthisviewisJenniferNedelsky.SeeJenniferNedelsky,
ShouldPropertyBeConstitutionalized?ARelationalandComparativeApproach,inG.E.van
MaanenandA.J.vanderWalt,“ PropertyLawonthe Thresholdofthe21 stCentury (Antwerp,
1997),p.417.SeealsoFrankI.Michelman,Socio -PoliticalFunctionsofConstitutional
ProtectionforPrivatePropertyHoldings(InLiberalThought),in ibid,p.433.Forarebuttalof
thisview,seeA.J.vander Walt, TheConstitutionalPropertyClause (Kenwin,SouthAfrica,
1996),pp.1 -29.
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constitutionaldemocr aciesfromrealizingpoliticallyandmorallyattractivevisionsofdistributive
justicethroughtheprocessesofdeliberativepolitics.JenniferNedelskysuccinctlycapturesthis
viewinthefollowingstatement:
Todesignatepropertyasaconstitutionalrightconveystheideaofpropertyasessentially
aprivaterightrequiringinsulationfrompublicinterferenceandcontrol.Inshort,
constitutionalizingpropertyisanextremelypowerfulsymbolofthepublic/privatedivide
whichdesignatesgovernmentalmeasuresaffectingpropertyaspublic“interferenc es”
withasacredprivaterealm –whichthebeartheburdenofjustification. 131
ProgressivesrelyontheexperienceofconstitutionalizedpropertyintheUnitedStatesto
supportthisviewthattheeffectofconstitu tionalpropertyclausesisinherentlyantitheticalto
governmentredistributionsofwealth.Americanproperty -rightsadvocatesdoubtlesswould
respondthatthisisnonsensesincepropertyisaweaklyprotectedrightinourconstitutional
scheme,anintere stthathashadlittleifanyeffectontheexpandingstateanditsredistributive
ways.Thewholethrustoftheirmovementistochangethatsituation.Lookingattheexperience
ofanotherconstitutionthatincludesapropertyclauseprovidesamoreneu tralperspectivefrom
whichtoevaluatetheclaimthatconstitutionalpropertyclausesareinherentlyanti -distributive.
DoestheGermanexperienceconfirmthefearsofAmericanlegalprogressives?The
shortansweris“no.”Shuttingdowntheactivistst ateisneitherthepurposenortheeffectofthe
Germanconstitution’spropertyclause.GiventheBasicLaw’sexpresscommitmenttoGermany
asasocial -welfarestate,thisishardlysurprising.Protectingpropertyinterestsacrosstheboard
wouldserious lyunderminethatcommitment,forallsocial -welfarelegislationencroachesupon
privatepropertyinterestsinsomefashion.
Similarly,aggressiveprotectionofalllandedpropertyinterestsofeveryvarietyandin
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everycontextwouldsubstantiallyinte rferewiththestate’sabilitytopromotecommunitywell -
beinginvitalareasliketheenvironment,areasastowhichArticle14's“socialobligation”
componentweighsheavily.Asthe Naßauskiessung casemakesabundantlyclear,environmental
well-beingis anareainwhichtheindividuallandowner’ssocialobligationisespecially
important.Rollingbackenvironmentalregulationsthatrestrictanowner’suseordecreasethe
valueofhislandintheinterestofpreventingcoercedredistributionofwealthi sfundamentallyat
oddswiththeGermanconstitution’stheoryoftherelationshipbetweenprivatepropertyand
socialobligations. 132
Aswehavealreadyseen, 133Germancourtsdonottakesuchanindiscriminateapproach
toprotectingpropertyunderArticle14.Theydonotconsiderallpropertyinterestst obefungible
orequallyimportant.Theweightthattheyattachtoanygiveninterestdependsuponavarietyof
131Nedelsky, supra note130,at422.
132Bythesametoken,thenormativetheoryunderlyingtheGermanconstitutionalproperty
clauseisthattheclauseshould notbeusedasatoolaffirmativelytopromoteredistributionsof
wealth.Thetakingsregimeshouldberedistributivelyneutralinbothdirections.Justas
redistributiveeffectsdonotthemselvestriggeradeterminationthataregulationis
unconstitutional,neitheristheconstitutionalpropertyclauseused(norshoulditbeused)
affirmativelyas“amajorengineof[promoting]redistribution.”MollyS.McUsic,“TheGhostof
Lochner:ModernTakingsDoctrineandItsImpactonEconomicLegislation,”76 B.U.L.Rev.
605,665(1996).
ThisapproachissomewhatatoddswiththerecenttheoryofProfessorHanochDagan.
SeeHanochDagan,“TakingsandDistributiveJustice,”85 Va.L.Rev. 741(1999).Dagan
arguesthatprogressivedistributiveconsiderationsc anandshouldinfluencetakingsdoctrine.Id.
at778 -785.
Atthesametime,theGermanconstitutionalpropertyclause’ssocialobligationprovision
closelytracksProfessorDagan’sviewsregardingthesocialofsocialresponsibility
considerationsintak ingslaw,atleastasappliedtoland. Id.at767 -791(1999).Daganargues
thatbecause“landownershipisasourceofspecialresponsibilitytowardthelandowner’s
community,”takingsdoctrineshoulddevelopinwaysthat“promot[e]thevirtueofsocial
responsibility.” Id.at772,744.
133Seepagesaccompanyingnotes supra.
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factors,themostimportantofwhichishowimmediatelyandsubstantiallytheinterestinquestion
protectstheaffectedowner’shumandignity interest.Initsrelationshiptoproperty,human
dignitydoesnotmeanpreference -satisfaction.Ratheritmeansthecapacityandopportunityof
individualstoleadlivesthatareself -governingandself -realizing.“Liberty”comescloseto
expressingthe valuethatunderliesproperty’sfundamentalstatusintheGermanconstitutional
scheme,butitdoesnotfullycapturethecoreontologicalideaoflivingalifeofself -
realization.134ThekindoffreedomthatpropertypromotesiswhatAlanRyancalls“practical
freedom,”135thatis,theopportunityof“humanbeings[to]showtheircreativeandintelligent
capacities.”136Someformsofpropertyaremoreimportantthanothersinmaintainingfreedomin
thiss ense.Anapartmentashomeweighsmuchmoreheavilyonthisscalethandoes,say,a
smallvegetablegarden.Whilebothareproperty,theformerisfundamentalwhilethelatteris
not.137WhileallpropertyinterestsarefundamentalrightsinaformalsenseundertheGerman
BasicLaw,ineffectthecourtsdistinguishamongthemaccordingtotheirrelationship tothe
deepervalueofself -realization.Thisapproachis,quiteobviously,notwhatAmerican
proponentsoftreatingpropertyasafundamentalconstitutionalrighthaveinmind.
TheclearimplicationoftheGermanexperiencefortheredistributionquesti on,then,is
thattheProgressives’fearsareunfounded.Constitutionalpropertyclausesneednot,andinthis
134JeremyWaldronhasusedasimilarconceptionofindividualliberty toarguethat
homelessnessisincompatiblewithhumanfreedom.SeeJeremyWaldron,Homelessnessandthe
IssueofFreedom,39 UCLAL.Rev. 295(1991).
135AlanRya n, PropertyandPoliticalTheory (Oxford,1984)118.
136Id.at120.
137Compare89BVerfGE1(1993)( BesitzrechtdesMieters, orRenter’ sRights,Case)
with52BVerfGE1(1979)( Kleingarten,orSmallGarden,Case).
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casehasnot,frozentheextantdistributionofwealth.ThedistinguishedSouthAfricanlegal
scholar,AndrevanderWalt,hasarguedthatwhe reaconstitutionalpropertyclauseisunderstood
withinthecontextofadualnormativecommitmenttoindividuallibertyandsocialwelfare,such
aclause“[i]sa‘thick’multi -dimensionalinstrumentofconstitutionalism,[one]whichhastobe
read,unde rstood,interpretedandappliedwithdueregardforthetensionsbetweentheindividual
andsociety,betweentheprivilegedandtheunderprivileged,betweenthehavesandthenave -
nots,betweenthepowerfulandpowerless.” 138
Ofcourse,thisisnottosaythatpropertyclauseshavenoeffectwhatsoeverof
governmentalattemptsatredistribution.Clearlytheydoprovideouterlimitsonhowfar
governmentscangowithlegislativeprogramst hat,eitherintentionallyornot,haveredistributive
effects.Butanynationalconstitutionwhoseprivate -lawbackgroundrecognizesthelegitimacyof
private-propertyrightswilltosomeextentinhibitgovernmentalredistributionsofprivately -
ownedreso urces.Inthecontextofsuchlegalsystemsconstitutionalpropertyclausesoperate
onlyonthemargin;theydonotcreatethecorecommitment.
B.ShouldPropertyBeTreatedasaFundamentalConstitutionalRightundertheAmerican
Constitution?
Thesecondnormativequestionthatthiscomparativeprojectpromptsiswhetherthe
Germanexperiencefurnishesgroundsforrethinkingthestatusofpropertyasafundamentalright
undertheAmericanconstitution.Inansweringthisquestionweneedfirstt otakestockofthe
currentstatusofpropertyasaconstitutionalvalueintheAmericanscheme.
Therealityisthatinsomerespectspropertyalready is givenhighlydeferentialtreatment
inourconstitutionalscheme.Whileitremainstruethatfordue processpurposescourtsapplya
138VanderWalt, TheConstitut ionalPropertyClause ,supra ,at13.
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muchweakertestinevaluatingthevalidityofpublicactsthatencroachonpropertyintereststhan
theydowhenlookingatregulationofactivitieslikespeech,procreation,andtravel,dueprocess
protectionisonlyparto fthestory.Virtuallyeveryconstitutionallawyerandpropertyspecialist
knowsthattheconstitutionalpropertystoryhasshiftedfromthedueprocessclausetothetakings
clause.Inthetakingssettingpropertyhasplayedamuchlargerroleoverthe pasttwodecades.
Initsnewrole,propertyishardlythe“poorcousin”thatmanycommentatorshavedepictedinthe
past.Therenaissanceofthetakingsclausehasmadepropertyafarmorerobustconstitutional
valuethanitwasjusttwentyyearsago.D octrineslikethe Nollan-Dolannexustesttothe First
EvangelicalChurch temporarytakingsdoctrinehavegreatlyexpandedtheextenttowhich
constitutionallawprotectsprivately -ownedresources.Moreover,thescopeofresourceswithin
thetakingsclaus e’sprotectivereachhavealsoexpanded.Whilemostofthemoderntakings
caseshaveinvolvedland, 139courtshaveprotectedavarietyofotherformsofpropertyaswell. 140
Still,itwouldbedisingenuoustosaythattheso -called“takingsrevolution”hasachieved
everythingthatproperty -rightsadvocateswant.Theirdeepagendaistof inishthe“Reagan
revolution,”dismantlingtheregulatorystateandendingmostformsofstateredistributionsof
wealth.HadstateandfederalcourtsimplementedtheplandetailedinRichardEpstein’s
notoriousbook Takings,thatisexactlywhatthetaki ngsrenaissancewouldhaveaccomplished.
139See,e.g.,Dolanv.CityofTigard,512U.S.374(1994);Lucasv.SouthCarolina
CoastalCouncil,505U.S.1003(1992);FirstEnglishEvangelicalLut heranChurchv.Countyof
LosAngeles,482U.S.304(1987).
140See,e.g.,EasternEnterprisesv.Apfel,524U.S.498(1998)(holdingunconstitutionala
federalstatuterequiringcompani esformerlydoingcoalminingbusinesstocontributetohealth
benefitsfundforretiredmineworkers);Phillipsv.WashingtonLegalFoundation,524U.S.156
(1998)(holdingunconstitutionalstatutesrequiringlawyerstoclientfundsinInterestonLawyers
TrustAccountswithinterestonsuchaccountsgoingtocertaincharitablefoundations).
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Butthusfaratleast,nosuchluck.Fromtheperspectiveofproperty -rightsadvocates,the
takingsrevival’sbiggestdisappointmenthasbeenthefactthatthetakingsclausehashad
minimal,ifany,effectont hemosttransparentlyredistributivegovernmentprograms,including
federalandstatewelfareprogramsandtheprogressiveincometax. 141Noonebelievesthata
takingsattackontheseprogramswouldhavetheslightestchanceofsuccess.Eveninterestsin
landhaveoccasionallybeenleftunprotectedagainstgovernmentregulationswhoseredistributive
effectsaredifficulttogainsay. 142Inshort,foralloftheballyhooedadvancesofapro -property
interpretationofthetakings,thedegreeofprotectionaccordedtopropertyinterestisnowhere
closetothatgrantedtofundamentalrightslikeprocreation,speech,andvoting.Thetakings
revolution,inshort,hasnotbeen Lochnerredivivus .
Wouldacompara tiveperspectivechangethis?ShouldGermany’sexperiencewith
propertyasafundamentalconstitutionalrightleadAmericanconstitutionallawyerstorethinkthe
extantAmericanregime?Afterall,onemightargue,Germany,aconstitutionaldemocracywith
amarket -basedeconomymuchlikeours,hassucceededinprotectingpropertyasafundamental
constitutionalvaluewithoutshuttingdownalllegislatively -mandatedredistributionsofwealth.
Shouldn’t we,themostproperty -orientedsocietyintheworld,f ollowsuit,usingtheGerman
BasicLawasamodelforchangingourdueprocessandtakingsdoctrines? 143Theshortanswer,
141ThenotableexceptiontothisstatementistheSupremeCourt’sdecisionin Eastern
Enterprisesv.Apfel ,wherethe courtstruckdownunderthetakingsclauseafederalstatute
providinghealthcarebenefitsforcoalminersandtheirdependents.
142SeeYeev.CityofEscondido,503U.S.519(1992).
143ThenotableexceptiontothisstatementistheSupremeCourt’sdecisionin Eastern
Enterprisesv.Apfel ,wherethecourtstruckdownunderthetakin gsclauseafederalstatute
providinghealthcarebenefitsforcoalminersandtheirdependents.
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onceagain,is“no.”Whiletheremaybepersuasivereasonstotreatpropertyasafundamental
rightunderourConstitution,theGermane xampleisnotoneofthem.Therearesubstantial
differencesbetweenthebackgroundconstitutionalpracticesofthetwosystems,makingthe
comparativeargumentamatterofapplesandoranges.
Itisgrosslymisleadingtosaythatpropertyenjoysfargrea terrespectandprotectionunder
theGermanBasicLawthanitdoesundertheU.S.Constitution.WhileGermancourtsand
commentatorsdodesignatepropertyasa“fundamental”constitutionalvalue,that
characterizationdoesnothavethesamemeaningasit doesinAmericanconstitutional
jurisprudence.GermanconstitutionaldoctrinedoesnottracktheAmericandistinctionbetween
substantivedueprocessprotectionofpropertyandprotectionagainstuncompensatedtakings.
TheGermanConstitutionalCourtcan notordercompensationforunconstitutionalexpropriations;
onlythelegislaturecandoso.TheCourt’sremedyinsuchcasesislimitedtostrikingdownthe
offendinglegislation.
Similarly,thereisnorealanaloguetothesubstantivedueprocessdoct rineintheGerman
scheme.WhileGermancourtscertainlydoprovidesubstantiveprotectionforpropertyinterests,
theydosoonlywithinthecontextofthepropertyprovision,Article14oftheBasicLaw,either
onthegroundthatthestatuteorregulati oninquestionisanuncompensatedexpropriationof
propertyorthattheregulationimposesaconstitutionallyunjustified limitation ontheaffected
propertyinterest.Thetestisnot,asitisforfundamentallibertyinterestsunderthesubstantive
due processdoctrine,whethertheregulationsubstantiallyadvancesacompellingstateinterest.
Applyingthattesttopropertyinterestwouldgoalongwaytofulfillingtheproperty -rights
advocatesdreamofshuttingdown,oratleastsubstantiallyinhibiti ng,redistributivelegislation,
formuchredistributivelegislationwouldfailthestringenttest.But,aswehaveseen,thatis
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emphaticallynotthesituationundertheGermanconstitutionalsystem.
Thelongandtheshortofthesituationisthatwecan notmimictheGermanexperience.
Thedifferencesbetweenourbackgroundconstitutionaldoctrinesaretoogreattopermit
transplantingGermany’sconstitutionalpropertydoctrineintoourconstitutionalscheme.
Germany’sroundpegsimplywon’tfitintoou rsquarehole.
Thisisnotatalltosay,however,thatwehavenothingtolearnfromtheGerman
approach.Wecanandshouldthinkdeeplyaboutthewisdomoftheirpurposiveinterpretationof
constitutionalproperty.Aswehavealreadydiscussed,theGe rmancourtsvarytheamountof
protectiongrantedtoparticularpropertyinterestsdependinguponthemainpurposethatthe
affectedinterestserves.Propertyinterestsaretreatedasfundamentalintereststotheextentthat
theypromotethecoreconstitu tionalvaluesofhumandignityandself -realization.Our
constitutionalpropertyjurisprudencelacksanexplicitandfact -specificfocusonthepurposes
thatpropertyinterestsserve.TheGermanpurposiveapproachwouldforceAmericancourts
openlytofa cethequestionof whysomepropertyinterestsaremoreprotectedthanothers.Is
property’sprimaryconstitutionalpurposetopromotewealth -creation,oritistoservesomenon -
economicgoalsuchaspersonalprivacy 144orpromotingfairnessbylevelingtheplayingfieldon
whichgovernmentregulatorsandindividualownersdealwitheachothers. 145Americancourts,
unliketheirGermancounterparts,simplydonotopenlyaddressquestionslikethese.Thislackof
transparencyregardingthecorereasonsforgrantingconstitutionalprotectiontopropertyhas
madeAmericanconstitutionalpropertydoctrinethemessthatitis. Inthisrespectwehavemuch
144Thisisonewayofunderstandin gtheperseruleadoptedin Loretto.
145Thisisoneinterpretationofthe Nollan-Dolandoctrine.
60
tolearnfromtheGermans.
CONCLUSION:MORPHINGCONSTITUTIONS
Twolessonsemergefromthiscomparativeproject,thefirstspecific,thesecondgeneral.
ThespecificlessonisthatAmericancourtscanandshouldemulatetheG ermancourts’practice
ofpurposiveanalysisofconstitutionalpropertyclaims.Thispracticeinvolvesasimpletwo -step
process.First,clearlyarticulatethecorereasonsbehindtheConstitution’spropertyclause.
Second,analyzethepropertyinteres timmediatelyinvolvedtodeterminewhetherandthewhat
extenttheinterestimplicatesthecorepurposeofconstitutionalprotectionofproperty.Themore
thecoreconstitutionalpurposeisinvolved,themorethecourtshouldprotecttheinterest,either
underthetakingsclauseorthroughthesubstantivedueprocessdoctrine.Thelikelyresultofthis
approachwouldbetomaintaincurrentconstitutionalpracticeinsomecategoriesofcaseswhile
inothercasestochangethosepractices.Wheretheaffe ctedintereststronglyimplicatesthe
constitutionalpropertyclauses’corepurposes,amorerobustsubstantivedueprocessdoctrine
maybeneeded;insomecasesthedoctrineshouldremainmoribund.Similarly,thetakings
clause’renaissancemaycontinue, evenstrengtheninsometypesofcases,whileinothersthe
takingsclauseshouldplayalessactiverolethanitcurrentlydoes.Specificallywheredoctrinal
changeswilloccuralldependsonhowthecourtsdefinethecorereasonsforconstitutionalizin g
propertyinthefirstplace.Theprocessofidentifyingthosereasonswill,ofcourse,be
enormouslycontroversial.Whilethequestionofwhatthosereasonsarewillremainsubjectto
controversy,theGermanexperienceprovidesgroundsforbelievingth ataconsensual
understandingwilldevelopovertime.
Thesecond,moregenerallessontobelearnedfromcomparingGermanandAmerican
approachestoconstitutionalprotectionofpropertyisthatconstitutionscannotbemorphed.
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CriticsofcurrentAmerica nconstitutionalpracticewhociteGermany’streatmentofpropertyasa
“fundamental”constitutionalvalueneglectthispoint.Theynaivelyassumethatconstitutionsare
liquidandeasilymorphedandmigratedfromonestatetoanother.Theywouldhaveus usethe
Germanconstitutionasthemodelforchangingourconstitutionalpracticesregardingpropertyby
designating,álatheGermans,propertyasa“fundamental”right.Butconstitutions,while
malleable,arenotliquid.Backgroundpoliticaltraditi ons,institutionalarrangementsand
doctrinalpracticeslimittheextenttowhichonenationcanshapeitsconstitution’sinterpretation
intheimageofanothernation’scomparableprovision.Constitutionalborrowingsoccur,of
course.MuchofthenewSo uthAfricanconstitution,includingitspropertyclause,wasborrowed
fromtheGermanBasicLaw,butSouthAfrica’sprivate -lawtraditionofRoman -Dutchlaw
alreadyhasgivendifferentmeaningstothoseprovisionsthantheirGermanancestorscarry. 146
SouthAfricaisnotGermany.Itsconstitution,nomatterhowtextuallysimilaroridenticalto
Germany’s,cannotrecreatetheGermanBasicLaw.Constitutionalmorphing will occurinthe
courseofattemptstoborrow,butthemorphingw illnotbeintention.Itwillbetheresultof
indigenouslegalconditions.
Thisinabilityofconstitution -makersandinterpreterstomorphconstitutionsatwillnot
notmeanthattheenterpriseofcomparativeconstitutionlawispointless.AsthisArti clehas
alreadyemphasized, 147AmericanconstitutionalistshavemuchtolearnfromtheGerman
experiencewithconstitutionalprotectionofproperty.WhilewecannotreplicatetheGerman
experience,wecanlearnfrom theirinterpretivepractices,notablythepurposiveapproachto
146SeevanderWalt,
147Seetextaccompanyingnote supra.
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weightingparticularpropertyinterests.Thepointofthecomparativeenterpriseisnottofind
modelstomimicbuttoremoveourinterpretiveblindersandenhanceourexpressive
transparency.Wecannotmorphotherconstitutions,butwecanstilllearnfromthem.
